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Gladwyn V. Brown. June 2 . 

U PON the motion of Clnylon^ Serjt., Ahe CourUpor- Where the 
niltted a fine to be amended by inserting tbe j^arish length of time 
of Westldghy upon an affidavit that several closes, of one, 
three, and four acres, parcel of the estate, lay in that swear that cer- 
parish, and that it appeared by the deed to lead the uses, outlying 
which bore date in 1779, that the whole was iiftended to f^a different** 
pass; although on account of the length of time t 'hich parish from the 
had elapsed since the date of the deed, no one could ®s- 

swear, nor did th% affidavits state, that tliese parcels ten<iod to pass 

were intended to pass. by a fine, the 

■'Court permit¬ 
ted the name 

of the parish to be inserted in the fine, upon seeing that tiiey were compre¬ 
hended in the deed to lead the uses. 


Tt>t. II. 


B 
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CASES IN TRINITY TERM 



June 5, 


Lewis v . Cos6rave. 


Intflmciion en fTT^HIS was an attion brought upon a ban^pjr's^check 
th^prfce*^^^*^ bearer, drawn by the defendant, 

goods soldun- which the PlaintifT'was th* holder. The defence was, 
der a warranty, that the check was given for the price of a horse bought 

the warrarity^is Defendant of one Dennis for 13 guineas, under a 

an answer to theP warranty of soundness, and the difference of 1/. 7s. had 
aSbd^'ff the** given to Dennis in money; the horse was in fact 

Defendant has Plaintiff’s horse, and Dennis was employed to sell 
tendered back him merely as agent for the Plaintiff; the horse was 
the goods, al- discovered to be clearly unsound, and the Defendant 

Plaintiff did having found out who was the real seller, tendered the 
not accept horse with the sum of 1/. 7s. to the Plaintiff, who again 
sent it back to the Defendant; upon which the Defend¬ 
ant again sent it and put it into the Plaintiff’s stable, in 
his absence, without his knowledge. Heath J., who 
tried the cause at the last Essex spripg assizes, was of 
opinion that as the Plaintiff^liad refused to receive back 
the horse, the contract for the sale was not rescinded, 


and that the Defendant was therefore bound to pay 
the bill, and had his remedy by an action for the deceit; 
ahd the jury tinder this direction found a verdict for 
the Plaintiff. 


Best Serjt. in the last term obtained a rule nisi to set 
aside this verdict, and have a new trial, upon the ground 
that, although m an action for money bad and received, 
it would have been necessary to shew that the contract 
was completely rescinded, yet that tliis being an action 
upon a bill of exchange, upon the feilure of the consi* 
deration, which was a sound horse, the bill was gone. 

ShepkeKl Seijt., in shewing cause, contended that the 
circumstance of the horse not proving sound, was no an¬ 
swer 
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to the Plaintiff *8 case. If a horse or any other g<Mds 
are sold on a warranty, according to tlie case of Wesion 
T. Downesf Doug. 23. and other cases, the buyer cannst 
recover bfck the money paid, unl^ the seller consents 
to receive back the thing sold. If me law were otherwise, 
the consequence would be, ^at the'buyer would acquiire 
a right to keep the hors^without paying any thing for it. 
The contract consists of several ingredients, the sale, the ^ 
delivery, and the warranty: if the horse be not delivered, 

• 

the seller cannot recover the price; but if he has delivered 
it, he has a right to claim payment for the horse, 
and if the other be defrauded, he must bring his action. 
If the unsoundness of the horse be a sufficient ground to 
resist the payment, it would also be a sufficient ground 
to recover back the price after it was paid, and then the 
purchaser would have both the horse and the price. The 
buyer, therefore, cannot defend Iiimself here, unless he 
can rescind the contract without the assent of the seller; 
and in Weston v. Downes it was expressly decided that 
he cannot do that. The seHer must therefore recover: 
and lie must recover the whole price, not the actual 
value of the horse; for where the price of goods has* 
been stipulated, the seller cannot recover a diftbrent 
price on a quantum valebant. To decide otherwise would 
introduce this anomaly, that where money has not been 
paid, the buyer is not bound to pay the price; but that 
where he has paid it, he cannot recoup it back again. 

• 

Bert, contra, admitted the authority of Weston v. 
DowneSf but contended that it was not applicable. There 
the money had been paid. Suppose that in the present 
case no note had been given: where a Plaintiff brings his 
action for goods sold, upon proof that the goods are not 
answerable in quality to the description by wl^ch thfy 
are sold, and that an ofier hh.8 been made to return them, 
it is the daily practice of the courts to nonsuit the Plain- 

B 2 tiff; 


$ 

IW.- " 

Lewis 

CjJSGRAVt. 



4 ' 


:i809. 


Lewis 

c. 

*OSGRAW£. 


CASE^ IN TRINITY TERM 

i 

tin; and it is equally usual to do so in actions brorglit 

upon the bills and other securities g^iven for goods de« 

livered under the^ like circumstances. The Plaintiff 

{. 

must not be pcrmiCf?d to say, that aithough^ihe horse 
is worth nothing, yet as he has a security for the price, 
lie can insist on the payincnt of it. In the case of 
Jeffries v. Austen^ 2 Sir. 674^ it was held a good de¬ 
fence to an action on a promissory pqte, that it was 
given as a reward in case the payee should procure the 
Defendant to be restored to an office, which he did not 
effect. It might have been urged in favour of the Plain¬ 
tiff, with equal reason in that case as in this, that he was 
entitled to reco’per on his note, and that the Defendant 
might bring his cross action for the non-performance of 
the Plaintiff^s engagement. But it is in all cases a suf¬ 
ficient defence to shew that a bill was ^ven without 
consideration: nor was it necessary for the Defendant 
to shew that tlie Plaintiff took <back the horse; it is 
enough tffat he offered to return it .* the Defendant has 
it not, and has received Ho benefit feom it; the Plain¬ 
tiff, therefore, cannot recover: and if he could, the 
only effect of his success would be to entitle the De¬ 
fendant to rqpovcr back the same sum, toge&er with 
all the costs of this action. 

Cur. adv, mil. 


Heath 3. afterwards observed that, on reviewing 
the evidence^ there was clear proof that the Plaintiff 
knew of the unsoiindness of the horse, to which he had 
not at first adverted; whereupon 

The Court held, that as it was clearly a fraud, and as 
a man cannot recover the price of goods sold under a 
fraud, ^e rule for a new trial must be made absolute. 
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Fraser v. Hopkins and^nother. 


June 0. 


T his was an action brought a|fainst the Defendants TJie entry in 

as the registered owi»rs' of the Prince of of 

a Harwich packet, to recover the value of some provi- the transfer of 

sions furnished by the !^laiutiif for the use of that ves- ^ to a 

sel. Upon the {rial, at the Guildhall sittings after last fonf^^iiot eveii 

Easier term, Mansfield C. J., in order to prove>pr^m/«c/eejL- 

that the Defendants were liable, as. the owners of the dtnicefora 

stranger, to 

vessel; the Plaintifis called, the registrar of the port of charge that 
Ltondon^ who produced an entry in his register book of person as 
a certificate transmitted from the proper officer at the the"ent”/be* 
outport of Harwich, by which it appeared that the shewn to be 
whole property in the vessel was transferred to the De- 
fendants on the 10th of October 1807: together with 'peJson 
the letter signed by the comptroller and collector of the named in it. 
customs at Harwich, that accompanied the transmission 
of the certificate^ This evidence being rejected as in¬ 
admissible, the Plaintiff produced the book kept by the 
officer at Harwich, in which the original entry of the 
trans%r was inserted: the Chief Justice rejected this 
evidence also; and the Plaintiff having’no other ^proof 
that the Defendants were liable, was nonsuited. 


Best and Vaughan Scrjts. now moved to set aside the 
nonsuit, and have a new trial. They contended that the 
book kept in the port of London was evidence, and indeed 
the only proper evidence to prove the ownership. The 
stat. 26 Geo. 3. c. GO. s. 16. directs, that upon every al- » 
teration in the property of a vessel, made in the same 
.port to which she belongs, the persons authorised to 
make registiy, shall cause an entry of the indorsement 
made on the certificute of registry, to be also indorsed on 
the oath or affidavit on which the original certificate of 

registry 
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1S(^. registry was obtained^ and .also shall make a memoaiin- 

:isc^ dum of the same in the book of registers, by that act di- 

]PaA>ca rected to be kept, ^nd forthwith give notice thereof to 
Horaiifs the commissioners of the customs. And wherever an act 
and Another, parliament directs Niny transaction to be registred, the 
*«cntry of that transaction mAde by the proper officer is 
evidence : and though this might not be conclusive evi* 
dence that the Defendants were^owners, it was at least 
» primd facie evidence, and must be rebutted. 


Mansfield C. J. To suppose the effect of the act to 
be such as is contended, would be to impute madness to 
the legislature: ^it supposes, that without proof of any 
bill of sale to the Defendants, or any act done by them, 
or any connection shew'n between them and the officer, 
a letter written by a custom-house officer, and an entry 
made in London in consequence of that letter, will make 
the Defendants liable to all the wo^d as owners of the 
vessel. The entry is evidence of the^ registration; it is 
not evidence of the transaction of sale. <I never yet knew 
an instance where the act of any one man could charge 
another unconnected with him ; nor was it ever yet sup¬ 
posed that a register was of itself evidence. In aU 
cases^of enrolifients, the deed ^Itself, and not the enroll 
roent, is evidence. The clause of the act cited has not 
the least to do with the question. The register of Har» 
wich does not prove the transfer. The register is not 
kept for the sake of the persons making, or the persons 
accepting the transfer, but for purposes of public policy. 

Heath J. In order to make this evidence, it is ne¬ 
cessary to connect the Defendants with the entry; for 
any byestander may put down a name in the register. 
In the case of marriage, the register of marriage alone, 
without m^re, does not prove a man named in it to be 
tiie husband 6f a )>articultur woman. 


Lawrence X 
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^ * 

NUawrence J. Unless you shew all things to be done 
by the authority of the person who is to be charged, the 
register cannot be made evidence, ev^n primd fade. 

Rule revised. 


2809. 




Fraser 


HoraiNi 

ATIfk AnntKAv. 



Sir John Thomas Duckworth, Baronet, 
V . Tucker. 


June 6, 


If the fleet of 


T his was an action of indebitatus assumpsit for money dly and a 

had and received, &c. to which the Defendant hav- British fleet 

ing pleaded the general issue, the cai^ came on to be ^^^ve together 

tried before Mansfield C. J. and a special jury, at the erroman^nn* 

Guildhall sittings after last Easter term: and a verdict chief, who d«. 

was found for the Plaintiff, subject to the opinion of tschesthwqua* 
*1. r. * .V dronoftheal- 

the Court upon the following case : the Admiral 

By the treaties b^ween Chred Britain and Portugal, of the auxiliary 

subsisting and in iforce at and during the several periods 

hereinafter mentioned, it was stipulated and agreed, that officer to 

in the event of a Bdi/sh and Portuguese naval force act- share prizes 

ing together, as auxiliaries, the officers of either contract- 

ing power commanding the smaller number of ships, tac£ed iu an- 

should be subordinate to *the one commariding the hirger direction, 

number, without consideration of their respective ranks, actual 

On the 14th of Mdj/ 1798, the Marquis de Niza^ a rear^^ co-operation in 

, eflecting the 
capture. 

Because he is not in the pay of Britain, and t^p prize-acts and proclama¬ 
tions give the prizes only to those who are in the king’s pay; 

And because he is not, within the meaning of the proclamation, a flag of¬ 
ficer assisting in the capture. i 

If an ally actually co-operates in effecting a capture, he cannM recorer any 
proportion of the pri|es in the common law courts of this country; he must 
sue in the prize courts. 

If the prize court condemns a captured vessel as prize to his majesty, the 
sentence, while unappealed from, is conclusive on the common law courts, 
and on all the world, that no ally or other person is Entitled to a share in it. 

The common law courts cannot entertain jurisdiction of the queatiou, 
whether prize tor no prize, or by whom taken. 

admiral 





^ 1809 . 

.DyCKVOBTIl 

V, 

Tuckeb. 


CASES IN TRINITY TERM 

adfisiral in the service of the Queen of Portugal^ hav^^ 
under his command a squadron of four Portuguese ships 
of the line, and two frigates, joined, with bis squadron, 
the British fleet then cruizing off Cadiz, consii^ing of a 
much greater number ^>f ships, under the command of ad- 
'miral Earl Si. VinceM, and *in obedience to the orders of 
the Portuguese government, put himself and his squa¬ 
dron under the command of the British admiral, who is- 
sued an order, requiring the Marquis, pursuant to the 
*|>leasure of her most faithful majesty, to put himself un¬ 
der Earl St. VincenCs command, and to obey all such 
signals and instructions as the Marquis should from time 
to time receive fjom his lordship for the service of their 
majesties the King of Great Britain and Queen of Portu¬ 
gal. At that time, and thenceforth until, and long after 
the times of the several captures hereinafter mentioned. 
Great Britain and Portugal were both at war with 
France; and Great Britain was at jrar with Spain also; 
hut Portugal and Spain were at peace with each other. 
By agreement between the Portuguese,, government and 
the government of Great Britain, to which Imth Earl St. 
Vincent and the Marquis dc Niza w'ere privy, the Portu¬ 
guese ships were not to act against Spain, or to be em¬ 
ployed in any manner likely to give offence to that power, 
with the exception, that if the French and Spanish squa¬ 
drons in the Mediterranean should be found united, or 
having formed a junction should attempt to pass the 
Straits of Gibraltar, in such case those considerations of 
prudence and *ixioderation which governed the conduct 
of the court of Portugal towards the Spaniards, should 
no longer restrain Earl St. Vincent from employing the 
Portuguese ships, in aid of the British fleet under his 
command, a^inst the combined French and Spanish fleet. 
And the reason assigned by the Portuguese government 
for this exertion was, that Portugdl would in such case 
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bibexposed to dangler, and that it would be reascmftble 
to regard the Spanish ships as fi>m]ing*a part of the French 
fleet, against which the court of Portugal was embarras* 
sed by restrictions. Admiral Earl St, Vincent^ at the 
time he was so joined by the PoHuguese squadron, and 
until and on the 3d day df July 1798, and for a longf* 
time after, was commander in chief of all the British na- 

t 

val forces within the Mediterranean, and between that 
sea and Cape Finisterre in the uiUantic ocean. And Rear- 
admiral Sir H, Nelson on the 2d day of July 1798, and 
firom that time until the Earl St. Vincent quitted that 
station, commanded a detached British fleet in the Jlfe- 
diterranean, under the orders of the E^rl as commander 
in chief on that station. On the 2d day of July, Earl 
St. Vincent detached the Marquis de Niza with the Por- 
tuguese squadron and the British ship the Lyon of 64 
guns, commanded by Captain Dixon, with orders to pro¬ 
ceed into the Mediterranean, and join, and put himself 
under the command of Sir H. Nelson, to whom Earl St. 
Fincen/had previously, on •the 10th day of June 1798, 
addressed and dispatched an order, requiring him to take 
under bis command the squadron under the orders of tbp 
Marquis, taking care not to employ him or them in any 
service likely to give umi^rage to the court of Spaih. In 
pursuance of these orders, the Marquis de Nha with the 
Portuguese squadron and the sajd British ship under his 
command, afterwards joined rear-admiral Sir JI, Nelsoh, 
and put himself and was taken under his immediate com¬ 
mand, and continued to serve under his*command in the 
Mediterranean until the month of March 1800, prior to 
which period, (to wit) on the 20th day of August 1799, 
Earl St. Vincent quitted that station, that Sir £F. Nelson, 
then Lord Nelson, succeeded to the chief command of the 
united British and Portuguese naval forces within the 
Mediterranean. Dhring the whole term of the service of 
the Marquu de Niza and his ships, they were employed 
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by Lord Nebon in the blockade of Malta, at Naples, ftfd 
Sicib/, and upon such other services within the Mediter* 
ranean^ sometimes n^th, and sometimes without British 
ships in company, as he deemed most expediefit for the 
joint interest of Great Britain and Portugal, no alteration 
having been made in the said* original orders, or in the 
said agreement between the two governments under 
which the junction with Earl St. Vincent,^and with liOrd 
Nelson respectively took place. During the time the 
Marquis de Niza and the Portuguese squadron so served, 
essential assistance was rendered by tliem to the operations 
of the British fleet; and but for their co-operation, part 
of the British squadron stationed off Cadiz must have been 
detached by the commander in chief upon the service un¬ 
dertaken by the Portuguese squadron. On the Idth of 
June 1799, Captain Marhham, of the British ship Cen¬ 
taur, belonging to the Mediterranean fleet, and within 
that sea, being in company with soma other British ships 
of war, captured five ships of war belonging to the French 
government; and on the 17th of October in the same 
year, Captain Dighy, of the British frigate Alcmene, also 
bplonging to the said fleet, in company with some other 
British ships, caj^tured in the Mediterranean two ships of 
war b^onging to the king of Spain ; which French and 
Spanish ships have all been since finally condemned in 
the British Vice-admiralty Court at Gibraltar, as good 
and lawful prize to our sovereign lord the king, seized by his 
mqjesty's sl^ps the Centaur and the Alcmene. The Mar¬ 
quis de Niza, though serving on the same station with 
the captains of the capturing ships, was not personally 
'present at either of these captures: nor were the Portu¬ 
guese ships, or any of them, assisting in eitlier of the cap¬ 
tures. By a decree of the 17lh of September 1796, pro¬ 
mulgated by the Portuguese government, and enforced 
down to, and at the times of the said several captures, > 
his Britannic majesty’s ships were prohibited from bring¬ 
ing 
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iHg Spanish priaes into the ports of Portugal^ except in 
cases of urgent necessity; and even in such cases were 
forbidden to sell such prizes, or nnjpde their cargoes, or 
to rematn a longer time in such ports than might be ne¬ 
cessary to avoid apprehended danger, or to obtain such 
innocent succours as mighl be necessary for them. By 
his majesty's proclamations for the distribution of prizes 
taken from France and Spain respectively, pursuant to 
the statutes 33 G. 3. c. 66. and 37 G. 3. c. 109. issued 
prior to and in force at the times of the said captures, it 
is ordered and directed as follows: Our* will and 

pleasure is, that the net produce of all prizes taken as 
a^resaid, the right whereof is inherent in us and our 
crown, be given to the takers,” (except as in the said 
proclamations is excepted). “ And we do hereby fur¬ 
ther order and direct, that the net produce of all prizes 
which are or shall be taken as aforesaid by any of our 
ships or vessels of war, shall be for the entire benefit and 
encouragement of our flag officers, captains, commanders, 
and other commissioned officers in our pap, and of the 
seamen, marines, and soldiers on board our said ships 
and vessels at the time of the capture; and that such 
prizes may be lawfully sold and disposed^of by them and 
their agents, after the same shall have been to usfnatlp ad’- 
judged a lawful prize, and not otherwise. The Histribution 
shall be made as follows:—The whole of the net pro¬ 
duce being first divided in eight equal parts, the captain 
or captains of any such ships or vessels of wai;, who shall 
be actually on board at the taking of*any prize, shall 
have three eighths of the net produce thereof; but in 
case any such prize shall be taken by any of our ships or 
vessels of war under the command of a flag or fla^, the 
flag officer or officers being actually on board, or direct¬ 
ing and assisting in the capture, shall have ^ne of the 
said three-eighths, the said eighth part to be paid to such 
flag c^cer or officers, in such proportions, and subject to 
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sucli regulations as are hereinafter nieni,ioned.” An^it 
is thereinafter among other things ordered and directed, 
“ concerning tlie one-eighth ^art thereinbefore men¬ 
tioned to be granted to *the flag officer or flag officers, 
who shall be actually on board at the taking of any 
prize, Qic shall be directing or assisting therein : first, that 
a flag officer, commander in chief, when there is but 
<Mie flag officer upon service, shall have to his own use 
the said one-eighth part of the prizes taken by ships and 
Vessels under his command: secondly, that when more 
flag officer's than one serve together, the eighth part of 
the prizes taken by any ships or vessels of the fleet, or 
squadron, shall bf divided in the following proportions: 
viz. If there be but two flag officers, the chief shall have 
two third parts of the said eighth part, and the other shall 
have the remaining third part; but if the number of flag 
officers be more than two, the chief shall have only one- 
half, and the other half shall be eqyally divided among 
the other flag officers.” It was agreed that the W'hole of 
the above, or any other prize proclamuXions of his ma¬ 
jesty, might be referred to in the argument of this case. 
Xhe British flag officers entitled under the said proclama¬ 
tions to participate in the benefit of the said French 
prized, w^ere, tlie Earl St. Vincent, as commander in 
chief, and ten sulwrdinate flag officers, of whom the 
Plaintiff* in this action w'as one; and the British flag 
officers entitled by the said proclamations to participate 
in the beqpfit of the said Spanish prizes, were Lord NcU 
son, as commander in chief, and the Plaintiff* in this ac¬ 
tion. The Defendant, as prize agent for the captains, 
received the ()roceeds of the sales of the said French and 
Spanish prizes respectively, and the Plaintiff’ had received 
from him his full share thereof, supposing that the Mar¬ 
quis de N^za was entitled to participate therein as a flag 
officer; but if not, there remained to be paid by the 
Defendant to the PlaintiflT. in respect of his share of the 

net 
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nUt produce of the French prizes, the sura of 7/. 16s. fi^d, 
and in respect of his share of the net produce of the 
Spanish prizes, the sum of 1646/. 14s. The ques¬ 
tion for the opinion of the Couft was, whether the Mar¬ 
quis de Nha was entitled to participate in the net pro¬ 
duce of the said French anS Spanish prizes respectively, 
or cither of them, as a flag ojfficer. If he was entitled to 
no such participation, tlien a verdict was to be entered 
for the Plaintiffj for the sum of 1654/. 11s. If the 
Marquis was entitled to such participation in the French 
prizes alone, then a verdict was to be entered for the 
Plaintiff for the sum of 1646/. 14s. S^d. ; if in the 
Spanish prizes alone, then the verdict to be entered for 
the sum of 11, 16s. 5|d. ; but if the Marquis were en¬ 
titled to such participation both in the French and Spa* 
nish prizes, then a verdict was to be entered for the 
'Defendant. It was also agreed, that the present case 
might be turned into a special verdict, if the Court 
should so direch 

J. Vaughan. 

A. Onslow. 

• 

The case, as it was at first settled, stated nothing of 
the sentence in the Acfmiralty Court at Gibraltdt; but 
upon an intimation from the Courf, that this was of the 
greatest importance to the merits of the case, that fact 
was afterwards added by consent before the second ar¬ 
gument. 

The case was twice solemnly argued : the first time 
in Easter term 1809, by Vaughan Serjt. for the plain-* 
tiff, and Onslow Serjt.'for the Defendant; and the se¬ 
cond time in the present term, by Shepherd Serjt. for the 
Plaintiff, and Best Serjt. for the Defendant.^ 
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*v Arguments for the Plaintiff.—The oiyection to the 

_ ' Plaintiff’s recovery is, that the Marquis de Niza, as a 

JvtJCKM^ORTfff 9! f A 9 

foreign flag officer, commanding auxiliaiy ships, claims 
XvcxER. to participate in prizes taken by British ships from a 
common enemy, he not having been present at nor as¬ 
sisting 4n the capture. Thii claim must rest either on 
the law of nations, or on the municipal law of this 
country, and his majesty’s proclamations : in case he 
should be entitled to any thing on either of those grounds^ 
distinction remains to be taken between the prizes taken 
from the French, and those taken from the Spaniards, the 
latter nation being not a common enemy, but the enemy 
of Great Britain only, and not at war with the ai^liary 
power. If the Marquis de Niza had any claim founded 
on the law of nations, the W'hole Portuguese squadron 
would be entitled to participate equally With him, in such 
proportions as the municipal or military law of their 
own country should assign to them ; ^but this is not pre¬ 
tended: the Marquis here asserts his«claim as a flag 
officer: the proportion assigned to a fl^g officer is the 
creature of our own municipal law, and is not founded 
on the law of nations; and the conflicting rights of flag 
officers depend upon the same ground: if therefore he 
claimsfas a flag 'officer, bis claim must be determined 
upon an examination of the several prize acts and pro¬ 
clamations, which will l)e hereafter considered. If his 
claim is by the law of nations, it does not lie within the 
jurisdiction of this court, for no power will endure that 
the municipal cotirts of another nation shall legislate for 
them and for the whole world ; if the claim depends on 
4he law of nations, and accrues jure belli, it must be de¬ 
termined by the only courts of competent jurisdiction, 
the prize courts, to which by the tacit or express consent 
of nations, jurisdiction is given to determine their rela- 
live rights. This Court cannot entertain the questions, 

whether 
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w]|^ther the ships were prize, or to whom they were 
prize: upon these points the Admiralty Courts exercise 
an exclusive jurisdiction, and the courts of common law 
are concluded by their sentence. 'This proposition is 
established at large in the several dases of Home v. Xord 
Camderiy 1 H, Bl. 476. The same case in error, 4 T. id. 
382. Bremer v. Atkins^ 1 II. BL 164. hindo v; Rodnty^ 
Dovg,Q\3. And Xe Caux v. Ederii Doug. The 
last was an action of trespass for seizing a ship, and the 
Court held, that inasmuch as it was seized as prize, an(^ 
the question of prize or no prize was conusablo solely in 
the Admiralty Court, whether the ship had been pro¬ 
perly taken or not, it did not lie within^ their province to 
determine. The sentence of the prize court makes no 
mention of the assistance of the auxiliary force, which is 
conclusive that the Portuguese ships had no share in ef¬ 


fecting the capture; for if they had assisted, the sentence 
would have condemned the prizes to the Conjoined 
powers. If the J^ortuguese force had assisted in the cap¬ 
ture, the captors should have libelled in the Admiralty* 
Court, where they would have recovered such propor¬ 
tions as they W'ere entitled to by the law of nations. In 
the case of Home v. Lord Camden^ the Admiralty Court 
in the first instance condemned the ship thken as lawful 
prize generally, reserving the question who were the cap- 
tors, and afterwards pronounced for the interest of the 
army; and the Court of Appeal reversed the sentence, 
and pronounced the ship and cargo to have been taken 
by the conjoint operation of the fleet aiid*army, and con¬ 
demned the sliip and cargo as lawful prize to the king. 
]f a prize is taken by a conjoint force, the prize courts 
of either of the allied powers have jurisdiction to con¬ 
demn the vessel as prize to both, because each state 
would consider itself as the principal in tlie alliant^. If 
a Portuguese and an English ship had jointly Captured a 
vessel, the Admiralty Courts would have condemned her, 

not 
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. 1809. not "as prizie to the king of England^ but as prize to 

of England^ taken by his majesty’s ship, mentioned 
IhicKwoRTO jjy name, and to the queen of Portugal, taken by her 

Tucker. majesty’s ship mentioned by name. Such an .instance 
happened in a joint capture by the Dutch and English 
fleets, which is alluded to by ^ord Mansjield C. J. in the 
Omoa case, Le Cras v. Hughes, Park. 358. In another 
case of the Starling, W. C. Pinnegar master, a vessel 
taken by the ship of an ally serving with a British squa¬ 
dron, the sentence of the Court of Admiralty, pro¬ 
nounced on the 29th'^of June 1798, declared, that the 
cargo belonged to enemies of the crown of Great Bri- 
“ lain, and as such, or otherwise, the same was con- 
dcmncd as good and lawful prize, (not saying io 
ivkom,) taken by a Russian ship of war called tlie Rati- 
san, being one of a squadron then acting under the 
command of Rear-admiral 3Iacbride,** an officer com¬ 
manding an English squadron. In this instance it is ob¬ 
servable that the cargo was not condemned as prize to 
the king; evidently, because upon such ^ sentence the 
prize acts would attach, and vest the whole property of 
the prize in British subjects, to the exclusion of the 
Russian captors. In the principal case the proper au¬ 
thority has determined that the Captured ships were taken 
by the vessels of his majesty, and they are condemned as 
law'ful prize to his majesty alone. It was competent to 
the Marqnis de Nha to question this position in that 
place, where alone it could be questioned with effect, a 
prize court; h6 might have made himself party to the 
original suit, or he might have appealed against the de- 
« cree, under the provisions of stat. 33 G. 3. c. 66. ss. 28,29, 
30.; but as long as it stands, it is binding on the com¬ 
mon law courts, and on all the world. But if the 
Court could examine this case on the ground of the law 
of nations, which it cannot, yet it would be fi>und that 
the Manpiis de Niza would have no title to a share in the 
’ proceeds 
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proceeds of this capture. It may be admitted that |he 
fbrJtes of two allies effecting a naval capture in conjunc¬ 
tion, are entitled to share the prizes; for that is com¬ 
mon justice and the law of nations : in what proportion 
they would share, it is unnecessanv to discuss; probably 
in the proportion of their |espective forces employed in 
the capture. But this proposition must be confined to 
the ease where an ally affords actual and effective co¬ 
operation in the conquest: and that co-operation did not 
subsist here. No other rule than this can be adopted v 
for if it be urged that the Marquis was virtually.assisting 
to the capture, because he was acting on the same station, 
why is the reward for that service to be raised by re- 
duaing the share of the Plaintiff alon^? Why are not 
the portions of, every captain and every sailor to be re¬ 
duced in ec^ual proportion ; and in that case the Plaintiff 
will still be Entitled to recover to a certain amount in the 
present action. The limits of our stations are only the 
arbitrary institution^of our own government; the giving 
a share to flag ofiicers who are supposed to assist by their 
counsels, is merely the consequence of our exposition of 
our own municipal law ; it is a result arising from our 
construction of the words of his majesty’s proclamation f 
and the criterion which our Admiralty Courts Jiave 
adopted, to determine whether a ship lends assistance to 
a capture or not, is to enquire whether she was within 
sight, or within the hearing of the guns. [Mam^eld 
C. J. suggested, that that was merely a rule of evidence, 
adopted to expedite the decision of causes bctwdbn British 
subjects.] If the claim be not confined to allies actually 
co-operating, the right o^ participation must be extended 
to all allies, in whatever quarter of the ^lobe their arms 
may be employed: for when it is said that fhe assistance 
of the Marquis de Niza in Malta and Sicily, enabled the 
British commander in chief to concentrate his bwn forces 
fi>r other services, it might with equal truth be said that 
VOL. 11. c the 
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the fleet of an ally, serving in the Baltic or in the Bast 
Indies^ would produce the same effect: it certaiiHy 
would enable the Lords of the Admiralty to make a dis¬ 
tribution of the British naval forces different from that 
which they could make but for such a co-operation ; no 
doubt every ally in arms virtually co-operates with the 
allied state; yet it would be absurd to contend, that an 
allied fleet in the East Indies should share in prizes made 
in the Mediterranean. And no other line .^n be drawn, 
than either actual and effective co-operation, or this most 
extended and universal claim, which will equally entitle 
all allies so long' as the alliance continues. If the claim of 
the Marquis de Niza is founded upon the prize acts and 
proclamations, if is necessary to see wliat they are. The 
right to prize at common law was vested in the king jure 
coroncE; the captors had no right whatever in it; the 
king might grant it to whomsoever he pleased; if he 
had granted the whole to the Plaintiff, except for the prize 
acts, no one could have contested‘ the grant. Several 
acts have been passed at various times, respecting the 
prizes taken from different nations with whom we hare 
been at war; they are all similar. The objects of them 
throughout are purely and solely British^ and do not even 
glance at the interest of allies- The eaidiest are those 
of 6 jdnn. c. 13. and 10 jdnn. c. 17. ss. 9 and 13. the first, 
‘‘ for the encouragement of the sea service,” enacts, 
that officers and seamen of queen’s ships, privateers, 
&c. shall have the sole property in all prize ^ips 
the latter'provides for the application of the proceeds of 
prizes “ to and among the flag officers, captains, and 
other (^cers and companies of her majesty’s said 
“ ships^ their executors or administrators, entitled there- 
to as afqresaid, if the same shall be decreed to them by 
<< the Hig^ Court of Admiralty,” and the surplus of the 
monies, after paying the rewards therein-mentioned, is 
appropriated to the use of the royal hospital at Green^ 
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« wick.'^ The statute 33 G. 3. c. 66. which is the s«b- 1809. 
sisting act regarding French prizes, and the 37 G. 3. 

€. 109. which is the subsisting act regarding Spanish 

prizes, are intituled, “ acts for the encouragement of sea- Tucezr. 

men, and for the better and mcflpe cfTectuallj manning 
‘‘ his majesty s navp and both enact, for the en- 
couragement of the officers and seamen of his majestys 
ships of roar, and the owners, officers, and seamen of 
all other Bfilish ships and vessels having commissions 
‘‘ and letters of marque, and for inducing all British sea-- 
“ men who may be in any foreign service, to return 
“ into this kingdom, and become serviceable to his nia- 
jesly, and for the more effectual securing and extcnd- 
hig the trade of his majesty’s subjects, that the flag 
officers, commanders, and other officers, seamen, ma- 
rincs, and soldiers on board every ship and vessel of 
‘‘ war in his majestys paj/, shall have the sole interest and 
** property of and in all and everj/ ship, vessel, goods, and 
merchandizes, to Ge captured during the continuance 
“ of hostilities, after the same respectively shall have been 
^'‘finally adjudged lawful prize to his majesty, in any of his 
majesty's courts of admiralty in Great Britain, America, 
or elsewhere, which shall be duly authorized to take* 
cognizance of such captures, to be divided in such^ro- 
portions, and after such manner, as bis majesty by 
proclamation shall think fit to order and directand 
it is worthy of remark, that the case of a capture not 
made by the British navy alone, did not escape the notice 
of the legislature; for by the third section, in all con¬ 
junct eitpeditions of the navy and army against any 
fortress on land, directed by instructions from his ma- 
“ jesty, the flag and general officers, and commanders 
and other officers, seamen, marines, and soldiers, 
acting in such conjunct expedition, shall have such 
proportionable interest and property as hli majesty 
“ under his sign manual shall think fit to order and di- 

rect, 
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rettf in all enemies’ property taken in such fortress, 
‘‘ or in the adjacent harbour, afterfinal adjudication there'’ 
of as lawful •prized'* These acts operate as a parlia¬ 
mentary grant of the property of all prices to the persons 
therein described, aifd vest in them, instantly upon the 
sentence of conderanatiom pronounced, the property 
of all prizes taken, subject to the power reserved to his 
majesty, and to be executed by proclamation, of ap¬ 
pointing the shares in which this vested ifiterest shall be 
distributed. But the objects of the bounty are distinctly 
defined > they are British subjects only, the ofiicers of his 
majesty’s ships of war, in his majesty’s pay. The Plain¬ 
tiff satisfies this description ; the Marquis de Niza does 

C 

not. And since these vessels have been pronouifced 
lawful prize to his majesty, the king could not, even by 
express words, if he had issued a proclamation after the 
capture of these prizes, have executed the power in fa¬ 
vour of a new class of objects not designated by the ori¬ 
ginal grant: if in derogation of this statute, he had by 
his proclamation expressly declarcnl that the Marquis de 
Niza, by name, was entitled to a share in the proceeds, 
it would have been of no effect, because the Marquis 
was not, at the time when the prizes were taken, an 
offiosr in his ifiajesty’s pay. A fortiori, inasmuch as be¬ 
fore the capture of these vessels, the proclamation had 
issued, which defined the very shares and proportions of 
the flag oflicers, captains, seamen, marines, and soldiers, 
serving in the fleet, and had absolutely and irrevocably 
vested them, *it is impossible that any other person 
should acquire any interest in them. It is true .that this 
marked distinction subsists between tiie shore of a captain 
and that of a flag officer; the captain mmt be actually 
on board,' to entitle him to a share; a fli^ officer may 
either be on board, or directing and asdstibg in the cap¬ 
ture. But the flag officer must be such an one as the act 
dceeribes; he must be in his majesty’s pay, and the pro¬ 
clamation 
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clamation cannot give it to anjodiers. And since Hie 
captures were not effected by vessels under the command 
of the Marquis de iVtsa, nor was he aiding or assisting 
by his counsels, there is no pretence to complain of any 
hardship in the case. As to the claim made of a share 
ill the Spanish prizes, nothing can be more preposterous, 
inasmuch as Portugal was not then at war with Spain^ 
and express orders were given to the British admiral, to 
employ the Portuguese force on such services only as 
could give no umbrage to the Spanish nation, with the ^ 
exception of the sole case of the French and Spanish fleets 
effecting a junction : and the reason given for that excep¬ 
tion is, that the Portuguese would then be necessitated to 
act*for self-defence; and would be placed in a new rela¬ 
tion with the Spanish court.' If the English commands? 
in chief had come to action with the Spaniards alone, he 
was bound to detach his Portuguese allies; and he was 
not even permitted to carry a Spanish prize into one of 
their ports; yet they contend that they are entitled to a 
share in Spanish j^izes. 
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Arguments for the Defendant.—This is not an action 
brought by the Marquis de Niza, nor does the defence rest* 
upon his title merely; but the Plaintiff iS bound to esta¬ 
blish his title to recover; and if it can be shewn that the 
Defendant is liable to pay over these sums to any other 
person whatever, the action fliils. JHe is entitled to re¬ 
tain these sums either in order to satisfy the rights of the 
Marquis dc NizOf who has a double edaim, 1, by the 
law of nations; 9, as a British admiral; or, 3, in order to 
satisfy the rights of the crown of Portuged^ or to discharge 
the share to which the king may be entitled, either as a 
droit of admiralty, or in trust for the Marquis de Niza^ 
or in trust for the queen of Portugal. 1. The Plaintiff 
have made a fatal concession in admitting thaf in certain 
cases of capture by a conjoint force, the allies would be 

entitled 
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entitled to a share of the prize on other grounds than 
those of the prize acts and proclamations. Unless, in¬ 
deed, this had been admitted, it must have been con¬ 
tended that if any Portuguese force, however superior in 
number, had joined the smallest British squadron, all the 
prizes that they might conjointly make would devolve to 
the British captors alone. But the sentence of our Ad< 
miralty Courts cannot vest that in the king which is thC* 
property of another sovereign state ; and* the order for 
*«* service issued to the Marquis de Niza declares the desti¬ 
nation of the fleet to be for the services^of their majesties 
the King of England and Queen of Portugal^ not for the 
King of England alone; nor can the prizes taken by a 
joint force be his only. In the case of the Cape of Oood 
Hope^ 2 RobinSy S81. the criterion of title to prize is laid 
down to be, whether the ships were to act in a military 
character or not. It will not be questioned but that the 
Portuguese squadron was destined to act in a military 
character. But the prize acts in fact'^do not touch the 
question, for they provide '^only for the cases in which 
the prizes are captured solely by a British force, and 
which on that account are wholly .vested in the crown: 
‘they do not even purport to regulate the case of capture 
by the conjoint*force of England and an ally. It is not 
true that this Court cannot take cognizance of those 
rights which are founded on the law of nations ; for the 
Jaw of nations is part of the law of the land. And by 
the law of nations an ally who co-operates in a capture is 
entitled to a share in the prize : few authorities, indeed, 
are to be found on this subject: neither Vattel, Burla- 
jnaqui, or Puffendorf, have touched on it. Grotius, de 
Jure pacts el belli, adduces several instances of an equitable 
division, lib, 3. c. 6 . s. iii,^ostprmlium ad Plataas, severe 
edictum, ne quis depreedaprhatim quicqmm iolleret: deinde 
proada pr9 populorum meritis distributa. And s, 24:. ^JUe 
sociis exemplum est in foedere Romano, quo Latini inpreedee 
• partem 
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partem cequam admiltuniur injis bellis qua: populi Romani 
auspiciis gerebant. Sic in bello, quod JKtoli gerebant ad^u^ 
torihus Romanis, Mlolis quidem urbes et agri, Romanis au^ 
tern captm et res mobiles cedehant. Post vicioriam de rege 
Ptolemceo, partem prteda: Atheniensibus dedit Demetrius, 
Upon enquiry made of a civiKan (a) of the moRt extensive 
learning, and whose opinion is entitled to the greatest 
authority, he states the general rule of law to be, that 
allies are equally entitled to a share as our own troops, and 
that the Admiralty Courts recognize in them the same ^ 
title which they would have if they were the subjects of 
our king. It is indeed admitted by the Plaintiff, that 
prizes taken by a conjoint force become the property of 
thd sovereigns engaged in the war. Tfie whole of these 
prizes, therefore, did not become the property of the 
King of England, nor could be vested in him by the sentence 
of his own courts of Admiralty, and consequently could not 
pass by the prize acts, or any other parllamentaiy grant to 
British subjects oyly : or if it did vest in him, yet as to the 
share of his allies^ he holds it only as a trustee for them. 

It is not laid down in any books in what proportion the 
shares shall be divided; but it is not necessar/ to locdi to 
books for that, the law of nations is reason and common 
sense; it is that which is just and proper to be done. 
What is just and fair here I The English sent sixteen, 
and the Portuguese four ships ; the latter, therefore, are 
entitled to a fifth pai-t of these prizes, and the Defendant 
holds one fifth part of the proceeds as a trustee for the 
Marquis de Niza or the Queen of Portugal. * To which 
of them it belongs, and how it shall be distributed by the 
municipal or military law of Portugal, it is altogether • 
unnecessary to enquire. The jury were prepared to find 
distinctly that these ships had tieen taken by the c6-ope<» 
ration of the Portuguese, if the Judge had not thought 
that it was a question of law. And if allies* can be en- 

(a) I’he Ikle Dr. Laurence. 
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titled in any event to a Hhare^in none can there be a claim 
more strongly founded in justice than the present. The 
captures were made in the Mediterranean: the service 
of the Marquis was performed in the same seas: if he 
had not kept at bay .that portion of the enemy’s fleet 
which he blockaded, Lord 5(. Vincent could not have de¬ 
tached the capturing ships, nor could single cruizers have 
kept the seas against the force, which, but for the Portu- 
guese squadron, would have been let loose.* If it is ncces- 
.^sary, to give a title, tJiat the claimants should come into 
actual engagement, even in a general action, very few 
^ips, comparatively, contribute to the captures that are 
made. It is found, upon the express testimony of the 
commander in cUief, that but for the co-operation of the 
Marquis a part of the British fleet must have been de¬ 
tached for the service which the Portuguese squadron per¬ 
formed : if it had been detached, probably the English 
admiral could never have met and beaten the combined 
fleets off* Cape St. Vincent; and this argument is very 
strong in favour of the claim made on the Spanish as well 
as on the French prizes. And although the instructions 
given* to the English admiral were, that the Portuguese 
ships should not act against Spain^ or be employed in any 
ma^j^er likely to* give offence to^lliat power, that is a very 
different thing from not employing the Portuguese force at 
all to the detriment of Spain. By preventing a French force 
from coming to the relief of Spain, the Marquis facilitated 
the capture of the Spanish property, and was, therefore, 
entitled toM shape of that which was taken ; but whether 
that be so or not, he is at all events entitled to a share of 
that which was taken from the French. It is clear that 
the Marquis de Niza must take a share if Im is a British 
flag officer. The meeting between the two squadrons 
was not accidental, but a preconcerted plan of war, and 
therefore differs from the case of the conjoint captures 
by the Dutch and English^ which occurred in 1745, and 
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on which occasion the law officers of the crown recom¬ 
mended a treaty to be entered into between the two 
countries to ascertain their respective claims: but here 
was an existing^ treaty by which it was * stipulated, that 
the officers of either power, commanding the smaller 
number of ehips, should be# subordinate to the one com¬ 
manding the larger number, without consideration' of 
their respective ranks. This treaty, therefore, settled 
the mutual relations of the officers, and virtuaUy ma<^ 
the Marquis de Niza a flag officer of Liord St. Vincent*s^ 
fleet. The captures were made by vessels under,the com¬ 
mand of Lord St. Vincent. He had flag officers acting 
under him, and amongst others the Marquis de Niza^ 
who, although not personally present, i^s therefore as¬ 
sisting in the capture, in the sense in which our courts 
have always recognized that word. Since then he serves 
as a British officer: the order which puts him in that si¬ 
tuation entitles him, without express words, to all the 
rights conferred by the performance of the duties of that 
service, except the right of receiving pay from Great 
Britain. He is to be sent wherever his services are re¬ 
quired; he is to be wholly obedient; and it would be 
hard and unjust that he should have no reward. If the* 
English admiral had commanded the smaller numboa of 
ships, it would not be heard of in our courts that he 
should be excluded from all share in the prizes. The 
case of the Russian ship Ratizan sufficiently demonstrates 
this. In that case Admir^ Machride shared the prizes 
taken by the Russian ship alone. But e\«n if It were for 
a moment admitted that no persons can claim under the 
prize acts but such as are in the pay as well as ffie em- , 
ployment of England^ and that the king could not vest 
a share in the Marquis de Nha by his proclamation unless 
lie were an object of the national bounty under those acts, 
yet if he derives a claim under any other*titie, the 
present action mu^ ffiil. But it is clear that the prize 

acts 
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acts do not comprehend all casefs even of captures e'^ 
fected by a British force. They only distribute the pro¬ 
perty which the king would otherwise acquire jure co¬ 
ronas they confer no right to that which accrues as a 
droit of admiralty: and it ‘has been decided that if a 
prize be made by two captor^r, one of whom has no title' 
under the prize acts, the other does not therefore acquire 
the whole, but the share accrues to the king as a droit of 
the admiralty. 2 Robinson, 284, n. The Txsee Gesusler, a 
yDutch ship, was chased by two armed cutters, the Pro- 
zidence and Spitfire, each manned with sixteen men, (the 
Providence being commissioned, and the Spitfire not com¬ 
missioned, against the Dutch ;) theProv/dencf first reached 
the prize, the Spitjire shortly came up, and immediattly 
afterwards the prize was seized by the Providence and 
the Spitfire; the master of the Spitfire was put on board, 
and conveyed her to Dartmouth, The Court of Admi¬ 
ralty having pronounced the Providence to be the captor, 
but that the Spitfire was aiding and abqtting, and having 
decreed the Spitfire to take the half she would have been 
entitled to in case she had been commissioned against the 
Dutch, an appeal was made on the part of the Providence: 
Ihe king’s proctor intervened, and prayed that the share 
of ike Spitfire might be condemned as a droit of admiralty: 
the lords of appeal pronounced for the interest of the 
king in his office of admiralty, and condemned the prize 
as taken by the private ship of war the Providence, and 
the non-commissioned ship the Spitfire ; and directed the 
same to be shared in proportion accordingly. 2 Robin¬ 
son, 285, n. The Le Franc, a French East India ship^ 
was taken by the Glutton, which had no letter of marque, 
and six other British East Indiamen commissioned as pri¬ 
vate ships of war, in which capture the Ghiton very es* 
sentially co-operated : the proctor of the admiralty ap¬ 
peared fo/the king in his office of admiralty, praying that 
such proportion of the prize as would have been con# 
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demned to the Glatton, if she had been a commissioned 1S09» 
ship, might be pronounced liable to confiscation to the 
king in his oflSce of admiralty, as a droit and perquisite of R^^kwortii 
admiralty. The Court condemned the prize as taken by Tucker. 
the six private ships of war and the Glutton, but con¬ 
demned the Glatton'i sharers a droit and perquisite of 
admiralty. The case must be the same whether the prize 
be taken by the co-operation of a non-commissioned 
English shipj'or by that of a foreigner: and whether the 
Marquis de Niza be entitled or not, a deduction from the- '* 
plaintiff’s share must be made in respect of the force of 
the non-commissioned vessels brought into the combat by 
the Marquis de Niza. ^ 

Arguments for the Plaintiff in reply.—The claim 
which has been insisted on as accruing to the Marquis 
in the character of a British admiral cannot be supported, 
not because he was q Portuguese, for that would be no 
obstacle, but because he was not in the pay of Great 
Britain ; which circumstance alone is conclusive that he 
can take no benefit under the prize acts. In the year Dutch and 
1745, the Dutch and English fleets having made some ^^lish fleets 
conjoint captures, which were reduced into the possession inT745. 

of England, the privy council referred it to the law^ffi- 
cers of the crown to say, whether under the prize acts and 
proclamations a share of the proceeds could be distributed 
to the Dutch fleet, which the privy council themselves in¬ 
clined to think was the proper course; but the law officers 
were of opinion, that as the act of parliament referred only 
to ships of war in his majesty’s pay, and privateers, that 
inode of division under the proclamation was not advisa- * 
blc, and that the proceeds should be delivered over to the 
Dutch to be divided by the states general; but that if 
the Dutch ships had had English letters of marque,^ the 
division might have been made under the proclamation. 

And although the opinion of the law officers is no autho¬ 
rity, it shews what the practice has heretofore been. 

The 
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1 S09. Tha concession that in certain events these Portuguese 
^ vessels mig^ht have shared in the prizes, is in no measure 
Dvc&yorth prejudicial to the Plaintiff. But to entitle them, there 
Tucker. must be an actual co-operation: Did that exist here ? 

In the case of the Cape of Good Hope, 2 Robinson, 282. 
it was held, that to entitle vessels to a share in the prize, 
there must not only be an actual intimidation produced 
on the minds of the enemy, but that the claimants must 
have had at the time the consciousness of that effect, and 
^he intention of producing it; and that a fleet of Indian 
men, whose appearance essentially contributed to the re¬ 
duction of the enemy, being unconscious of the assistance 
they gave, were entitled to no share of the spoilsthere 
was no intention or consciousness in the Marquis de Ntza 
of any co-operation at the time of either of these cap¬ 
tures, which were made in a part of the Mediterranean 
very distant from him. If this can be considered as ac¬ 
tual and positive assistance, the stipulation that the Por¬ 
tuguese admiral should be so employed ps not to give ofr 
fence to Spain was nugatory^; for according to tlie con¬ 
struction contended for, he as much annoyed that nation 
by every sail that he set, as he could do by actually point¬ 
ing his guns at their fortresses. The rule has been esta¬ 
blished between British claimants, (and although the 
question has rarely or ever occurred between claimants 
of diflerent nations, the same rule must prevail between 
them,) that if a vessel is within hearing of the guns when 
another takes a prize, she shall be considered as aiding 
and abetting; but the Marquis de Niza does not esta¬ 
blish even that degree ef co-operation; his only merits 
are that the capture was made within the limits of the 
same sea; and the Spanish capture was not in tact made 
in the Mediterranean, though it was within the limits 
of the Mediterranean station, which is now extended 
as flur as linisterre. In the case of the For- 

sigkeid, 3 Robinson^ 3.17. upon the question whether a 
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squadron which had been sent out from the main fleet with 1809. 
orders to keep within signals, were sole or joint captors, 

Sir William Scott thus expresses himself: “ I'he whole case 

‘‘ is reduced to this point, whether these ships are to be Tucksh. 

“ con'sidered as detached or not ? Detached, I mean, in 
the same manner as detachments are usually made, for 
“ some distinct and separate purpose, which, though pos- 
“ sibly connected with the main service, carries them 
out of the scene of common operation for the time ? 

‘‘ or wlietlier they were sent only on the look-out, tot 
“ preserve their connection with the service of .the fleet, 
and maintain their dependance on it i To determine 
“ this question, 1 must look to the orders that were 
“ given: they direct them ‘ to watch well the motions 
‘‘ of the enemy, to cruize between certain points, joining 
“ the fleet occasionally for communication.’ If they 
‘‘ stopped here, I should be inclined to hold that it was 
“ a separate service, with orders to join again: but they 
“ go on,—directing them ‘ to avoid being at such a 
“ distance, as not to observe^ the signals that were made. ’ 

“ It is impossible, under these terms, to say that it was 
a detached service.” It is here admitted, that if they 
had been sent on a detached service they would have‘ 
been the sole captors. Bat whatever mafy be the mavits 
of the claimant,, it is in vain for him to insist on them 
here. He can recover nothing through the medium of 
the present proceedings: he must resort to the Court of 
Admiralty to establish his claims. Neither Lord St. Vin- 
centf if he had commanded an inferiori force, and the 
prizes taken had been reduced into the possession of the 
Portuguese admiral, nor Admiral Machride^ claiming 
against the crew of the Ratizan^ could have maintained 
an action in the common law courts of this country, ,for 
any share of their respective prizes. It is said that al¬ 
though this money might not belong to the Marquis de 
Niza^ it does not necessarUy belong to the Plaintitl^ be¬ 
cause 
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180P. cause it might be a droit of admiralty. Th^ distinction 
between the two species of prize was laid down in an 
Duckworth council (a) made in consequence of a dispute be- 

TecKER. tween the king and the Duke of York, afterwards King 

(a) At the council held at ' ranee, not knowing of the 
fVorceiitt;r-hoi/^e,theGihMarch war, do belong to the lord 
1665.(). Pieseut, the King’s high admiral; but such as 

most excellent Majesty, His shall voluntarily come in, either 

Royal Highness the Duke of men of war or merchantmen, 

Jor/fc, His Highness Prince Km- upon revolt from the enemy, 

jiert^ Lord Ftizharding, Lord and such as shall be driven iu 

^r//wgfo«,Lord He;* Lord and forced into port by the 

Lord Chancel lor, Duke king’s men of war, and also 

of Albemarle, Earl of Lauder- such ships as shall be seized in 

dalct Mr. Secretary Morice, any of the ports, creeks,^ or 

Sir William Covenin/. roads of this kingdom or of 

' Whereas although the long Ireland^ before any declara- 
intermission of any war at sea tion of war or leprisals by his 
by his majesty’s authority, se- majesty, d<» belong unto his 
▼eral doubts have arisen con- majesty, 
cerning the rights of the lord 2dly, That all enemy’s ships 
high admiral in time of bosti- and gimds casually met at sea, 

lity, the determination where- am! seized by any vessel not 

of appearing very necessary for, coinmissiouated, do belong to 
the direction as well of his the lord high admiral, 
majesty’s officers as of those of 'klly, That salvage belongs 
the lord high admiral;—upon to the lord high admiral for 
full hearing and debate of the all ‘ihips rescued. 

})a(ticulars hereafter mention- , 4th!y, That all ships for- 
ed, the kings counsel, learned saken by the company to them, 
in the common law, and like- are the lord high admiral’s, 
wise the judge of the High unless a ship commissioiiated 
Court of Admiralty, and those have given the occasion to such 
of his majesty, &c. his royal dereliction, and the ship so 
highness the lord high admiral’s left be seized by such pursu- 
counsti, irf the said high court ing, or by some other ship com- 
of admiralty being ^present, his missionated, then in the same 
majesty present in council was company, and in pursuit of 
» pleased to declare, 1st, That the enemy. And the like is 
all ships and goods belonging to be understood of any goods 
to enemies coming into any thrown out of any ship pur¬ 
port, creek, or road of his ma- sued. 

jesty’s kingdom oC England, Extracted from the registry 
orof/rc/ansf, by ^ttess of wea- of His Majesty’s High Court 
ther, or other accident, or by of Admiralty in England. 
mistake of port, or by igno- 
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Janies the second, then lord high admiral of EnglanJ, J809. 
which took place in the year 1665 j wherein it is declared, 
that all ships which shall be driven and forced into port 
by the king’s men of war, and also such ships as shall be Tucksr. 
seized in any port, creek, or rOad, of this kingdom, be¬ 
fore any declaration of war or reprisals by his majesty, 
do belong to his majesty; but that all enemy’s ships and 
goods casually met with at sea, and seized by any vessel 
not commissionated, do belong to the lord high admiral. 

It is impossible that these ships, or any part or share in , 
them, can be droits of admiralty, for two i;easons: 

First, the Glutton and the Spi^re, when they earned 
droits of admiralty, were actually assisting in the cap¬ 
tures : the Portuguese force was not. Secondly, these 
captures were made by ships commissioned by his majesty, 
and by them exclusively. By what ships the prizes were 
taken, is always marked on the sentence of the Court of 
Admiralty. The language of the sentences varies with 
the occasion. Where a prize is decreed to the owners 
of privateers on letters of marque, it is condemned as 
lawful prize,” following the phrase of the prize acts: 
where a prize is taken by a commissioned officer, it is 
condemned as lawful prize to hi^ majesty: where by a ' 
non-commissioned vessel, it is pronounced to be conds^- 
cated to his majesty in his office of admiralty, as a droit 
and perquisite of admiralty. If any part of these prizes 
had been a droit of admiralty, that would have stood in 
the situation of a separate prize taken by the noii-com- 
mission'Cd ship, and it would have been distinctly marked 
on the foce of the sentence, as in the oases cited; but 
the sentence in this case condemns the captures as good 
and lawful prize to his majesty, taken by his majesty’s 
ships the Centaur and Akmene; and that being so, 
the sentence is conclusive on that point, that it is no 
droit of admiralty. It has been decided in ihumerous 
insurance cases,both in the House of Lords and in West¬ 
minster hall, that the courts are bound by the sentence of a 

foreign 
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1809. foreign court of admiralty, even though it may have pro- 
ceedod on the most erroneous grounds (a ); and surely not 
IhjcKwoKTH credit is due to a decree of our own prize court. If the 
Toc&cr. Mnrquis de JViza had intended to insist that this was a droit 
of adaiiralty, he should hate applied to the court of prize 
to condemn it as such; and if that had been so decreed, 
he probably would have had no difficulty in obtaining a 
grant of it from the crown. It cannot be contended 
that the Marquis de JViza is entitled, without impugning 
the subsisting sentence of the prize court, against which 
this action is in effect an appeal; but it is an appeal 
brought where there is no appellate jurisdiction to review 
the de cisions of that authority, which hath competent, nay 
exclusive, cogruzance of the subject. 

Maksfield C. J. This is a very extraordinary case, 
of sucl^ a nature as has never before occurred, and is not 
very likely to occur again; and as there is no hope that 
any further argument can throw inbre light on the sub> 
ject, we may as well dispose of it now. The plaintiff* 
brings his action against a navy agent for his supposed 
share of a prize which the agent has in his possession. 
In this court nothing can be looked to in order to decide 
oitthis claim, except the prizes acts, and his majesty's pro¬ 
clamation. The foundation of the plaintiff's claim is tlie 
prize acts. Xiooking at the words of those acts, they 
seem to admit scarcely any doubt of their meaning as 
applied to the present question. There are two acts of 
parliament, of the 33d and 37th years of his majesty.; 
and they enact, -that the flag officers, commanders, and 
other officers, seamen, marines, and soldiers, on board 
every ship and vessel of war in his majesty’s pay, shall 
have the w>le int^est and property in all ships thereafter 
to be taken during the continuance of hostilities, after 
the samjtiP shall have been adjudged lawful prize to his 

(a) See Bolton r. Gladstone^ post^ 20th June 1809. 
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majesty, in any of his majesty’s courts of admiralty, to 
lie divided in such proportions ns his majesty by his pro< 
claniation hath directed or shall direct. Under these 
acts, then, the property in all prizes is absolutely vested 
in the Jiritiv/t captors, when his majesty’s proclamation 
shall once have regulated th^distribution of the shares. 
In the proclamation, as the case truly states it, his ma¬ 
jesty speaks of alt prizes the right whereof is inherent 
in our crowff, and gives them to the captors. Ills ma¬ 
jesty proceeds to direct that the nett produce of all prizes 
taken by our ships and vessels of war, shall be for»tbc en¬ 
tire benefit and encouragement of our flag officers, cap¬ 
tains, commanders, and other commissioned officers in 
owrpay, and of the seamen, marines, and soldiers serving 
on board our said ships and vessels at the time of the 
capture, after the same shall have been finally adjudged 
lawful prize. His majesty then regulates the distribu¬ 
tion as follows. To the captains of such ships and ves¬ 
sels three-eighths; but in case the prize shall be taken 
•by any of our ships under the command of a flag, the 
flag officer shall have one-eighth; if only one flag offi¬ 
cer, he shall have the whole; if two, the chief shall have 
two-thirds, and the other the residue; if more than two, 
the cbiefshall have one-hall^ and the others*' shall equally 
sliare the residue. The whole of these acts and procla¬ 
mations, then, relates to captures solely made by Britisk 
ships, and British officers, and has no relation to cap¬ 
tures made by foreign ships, and foreign offic-ers not in 
the pay of his majesty; nor is it possible to imagine that 
the legislature would have been so absurd as to make re¬ 
gulations for the division of prizes taken by a joint force, 
which must depend upon the law of nations, or if there 
is no law of nations which decides this question, then 
upon positive treaties. Perlieps our allies might not 
think fit to submit to our legisdative acts» The j^aintiffi’s 
claim, as a flag-officer, is clear, unless the Marquis de 
yoh. II. » Niza 
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can interpose. Upon ivhat title is he to do that ? 
Clearly not on the prize acts and proclamations. But 
it is said he rests his claim on the law of nations. That 
law has never yet been stated; but if one might guess at 
it, it must be in the ratio of the strength of the respective 
captors; to know which, t^ie number of guns, weight of 
metal, number of men, and strength of each fleet, must be 
stated; of all which particulars this case says nothing. It 
is impossible, then, to settle here the share of the Mar¬ 
quis dc Nizn. There is no criterion by which to asc€*r- 
tain wiiat share he is to have, even if we were to lio|,d that 
he had been actually assisting in the capture. But it is 
said his share iqust tie reserved in the hands of the Defend¬ 
ant. Could he claim that share in this court as a Plain¬ 
tiff? No: he must claim it in the Court of Admiralty; 
because there the claim is in rem, and the proceedings are 
of that nature that the conflicting claims of all the ofli- 
cers, the whole fleet, and every one interested, may be 
brought into discussion against him. This court can 
hold no such cognizance;, yet we are called on to de¬ 
cide, ex parley a question in which all the admirals, cap¬ 
tains, and sailors of the fleet are interested. It is neces¬ 
sary, therefore, that the Marquis de Niza must resort to 
that jurisdictfon where such daims may be discussed. It 
is urged that he assisted in the capture : if he did assist, 
he should have preferred his claim in the Court of Ad¬ 
miralty ; but he has made no sudi claim: the fads of 
the case, however, shew that he never did assist at all. 
But it is .said,* that under the proclamation he is entitled 
as admiral. That is not so: the proclamation, it is true, 
does not require a flag officer to be actually assisting in 
the capture; but in order to prevent disputes on the 
question, whethbr a flag officer were actually assisting or 
not, the rule hah prevailed, that to entitle a flag officer to 
a share,* it is sufficient that he be in the fleet. But if 
the Marquis de Niza alone had taken a ship, this prize 

act 
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act and proclamation would not have interfered to 
our flag officers any claim other than they would have 
had by the law of nations. In this court, therefore, we 
can find no rule upon which we can regulate the share 
of the Marquis de Niza, or give judgment fojr the De¬ 
fendant. If the Marquis has^a right to any share at all, 
he must go into the Court of Admiralty: he could not 
maintain an action for the sum now contended to be due 
to him. 

Heath J. I am of the same opinion; and iny lord 
has very fully stated the principles on which this case 
rests. This is an action for money had and received to 
the*Plainliff’8 use. The question is, how it came into 
the hands of the Defendant ? Under the prize acts and 
proclamations; and upon looking at them, it does not 
appear that either the Defendant or the Marquis dc Niza 
is entitled to any share of the money: if the Marquis de. 

Niza had had any claim, he should have appealed from 
the sentence of the Coinrt of A,dmiralty at Oibral/Mr to a 
higher court. In the case of Lord Nelson v, Turher, 

4 East, 238., which was cited in favour of tlie Defendant, 
the question was betw’een the conflicting rights of flag 
officers, and the claim was made under the prize acts and 
proclamations. It therefore appears to me, that the De¬ 
fendant has no right to retain this money, and that the 
judgment must be for the PJaintiffi 

Lawrence J. I am of the same opinion. If'thc sen¬ 
tence of the Court of Admiralty is not that from which 
the right of the parties flows, we have nothing to do 
with the question. Lord Man^dd has said, tlie only 
question was, who were the captors: that was not a feet 
to be alleged in pleading, and to be proved accordingly, 
but was to be seen upon the face of the sentende of the 
Court of Admiralty.” That being so, we can look only 

»2 at 
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1,809. aiP the sentence of the Court of Prize, to see whether we 
have anjr thing to do with the question. If that sentence 

DuCKWOBTH j • . 1 , , 

. and the prize acts have vested. the property in any parti- 

Tucker. cular person, we must look to them only in order to see 

whether any other person is entitled to take it out of his 
bands. The act speaks ot officers in the king’s pay; 
the Marquis dt Niza is not in the king’s pay. It is said 
that he virtually co-operated in the capture: but the 
question does not depend upon his co-operation, but on 
tlie prize act and proclamation. But it is said the Mar¬ 
quis de iN'iza is a rear-admiral, and therelbre entitled to 
a flag officer’s share: he may be such, but that will not 
entitle him; for the words of the proclamation give the 
share of the captains to such captains who shall actually 
be on board at the taking of any prize, and the share of a 
flag officer to such flag officer ot flag officers who shall be 
actually on board at the taking of any prize, or s/iaii be 
directing or assisting therein j but it does not apjiear that 
either Captain Markham or Captain Digby was under the 
command of the Marquis dc Niza, or at all directed or as¬ 
sisted by his counsels; and if they were not, then tlie Mar¬ 
quis is not entitled as a rear-admiral under the prize acts 
and proclamations, and consequently the Defendant is not 
entitled to retain this money. » 

CiiAMBRE J. I am of the same opinion entirely. We 
have no jurisdiction to enquire into the rights of the 
parties, otherwise tlian as we derive the knowledge of 
them from the sentence of the Court of Prize, the prize 
acts, and the proclamations. Upon sentence pronounced, 
those acts and proclamations decide to whom the shares 
shall be distributed, and that is wholly to British officers. 
As to the share to be given to persons virtually co-ope¬ 
rating, it depends only on the proclamation. There 
may be ^od political reamns to divide a share among 
those officers who only virtually co-operate; it may be 

done 
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done in order to prevent discontents, or to prevent oiBceVs 
from feeling a temptation to desert their station; but it 
is no rule of distribution to persons who, like the claim¬ 
ant in the present case, do not come within the beneficial 
operation of the prize act. There was no actual co¬ 
operation here, in the taking of these particular prizes; 
and if there hud been any, the Court of Admiralty 
should have so decided. 


1809. 

Duckworth 


3 ) 

Tucrgr. 


Judgment/or the Plaintiff. 


Bent on a subsequent day 
moved nt the request of thq 
Portuguese ambassador, that 
this case might be turned into 
a special verdict; but the Court 
seeing no reason to doubt the 
grounds on which they had de¬ 
termined, observed that though 
a foreigrter suing in our courts 
is entitled to equal justice with 
a subject, he has no’clium to a 


greater measure of indulgence 
than a subject could have : and 
that the cace, which, indeed, 
ought never to have come into 
this court, had been so fully 
discussed on the two argu¬ 
ments, that there was no reason 
to encourage further litigation 
on the subject; and they refused 
the application. 
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Emmerson V. IIeelis. 


T 


Ills was an action of assumpsit for not carrying off 


A. saleofgrow- 

ti’LbeVngstipu- X. Plaintirs land certain lots, to wit, 27 dif- 

Idted for thoir fereiit lots of turnips, alleged to have been bought by the 
rcmcval,andthe Defendant of the Plaintiff, and for not bringing back and 

in;rturi(y not tk® land a certain quantity of manure : the 

being positively declaration also contained a count for turnips bargained 
lound is a sale common money-counts. The De- 

land, within fendaiit pleaded the general issue. Upon the trial at 

29 Car. 2. c. 3. the Westmoreland, Spring assizes 1808, a verdict was 

bdn'writing*^ taken for the Plaintiff for the amount of the damages 

An auctioneer stated in the declaration, subject to a reference as to the 

is an agent law- omount of the Plaintiff’s demand, for which sum only a 

by the buyer to verdict tvas to be entered, and also as to the feet whether 

sign a contract one Moss, who attended at an auction on behalf of 
^ 1 • * 

* AVhcThoT it be Defendant, and there purchased the turnips for 

forapui'chasrof him, had been duly authorized by the Defendant to 

an int. in land, act as his agent on that occasion. Upon both these 

His^aufhoHty ^he arbitrator afterwards duly made his award, 

i*. given by ^be thereby fixing the amount of the Plaintiff’s damages at 
buyej bidding and dedlaring that Mosit, a servant in husbandry, 

Ifaiiinterrstin retained and employed by the Defendant, was duly au- 

landbeoftheTr- thorized by the Defendant to attend as his agent at the 

!ue of 20/. an rpjjg verdict w^as also made subject to the opinion 

agreement font ,,. 11 . 

requires an a- of^ fhe Court of Common Pleas upon the following case. 

greementstamp. The Plaintiffs put up to sale by public auction, on the 

aJcUrn'thcltme ^ turnips, then growing upon 

person is dc-«.. his land, in separate lots, and under certain conditions of 
dared the high- galg. The Defendant, by his agent yinthoni/ Moss, his 
several lots a farming servant, attended at the sale, and being the 

distinct con¬ 
tract arises for each lot; aid although all the lots together amount to a greater 
value than 20/, no stamp is required if tlie lots were separately of less value 
than 20/. 


highest 
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liighest bidder for 27 different lots, containing in tbe 1^9. 
whole 108 stichea (a) or furrows, was declared to be the 
purchaser thereof; and the name of each purchaser, and ^ 
amongst others, of the Defendant was written in the third 
column of the sate bill by the auctioneer, opposite to each 
particular lot for which the efther purchasers and the De¬ 
fendant were respectively declared the highest bidders, in 
the order in which the same were respectively knocked 
down. The Defendant was not present at the auction ; 
neither did he, or Moss, sign any agreement in writing, 
nor did the auctioneer, otherwise than as is before stated, 
by putting down the names of the diderent purchasers, 
amongst whom was Moss for the Defendant. The lots 
wdre not purchased by the Defendant’s* agent in succes¬ 
sion, but other purchasers purchased several intermediate 
lots. No single lot was knocked down to the Defendant 
at a larger sum than 1/. ID., although the amount of the 
27 lots was 39/. D. The following was the form of the 
bill of sale prepa^ed*by the auctioneer, and by which the 
turnips were sold. It was divided into five columns. 

A bill of sale of turnips, by stiches, the property of 
George Emmerson, at Kirby, in the parish of Eon^ 
gate, in the county ofi Westmoreland^ that were sold 
the 25th of September 1806, by John Wright, 
auctioneer. Time ffor payment till the 1st day of 

. January 1807, on giving satisfactory security before 
they depart the sale, or when demanded. Every 
four stiches one cart load of manure., * 

1. 2. 3. 4. 5. 

Ns. of Stiches. No. of Lots. Purchasers’Names. Articles sold. Price. 

4. 1. Edvv. Heelis. JLot 1. l/.7f. 

(a) The turnips were with intervals between the 

raised in the drill husbandry, a ridges for a horse-hoe to pass 
single row being sown along the and earth them : each of 
summit of a two-furrow-ridge, these ridges was called a stich. 

The 


8 
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' Tl^e |)ill of sale was proposed at t|ie trial*, as evideiice 
of the contnicts of sale.of the 27 lots^ but it was not 
proved ; there was no^tainp on it, but it did, not in any 
manner appear tHat t^ere |ras any fraud or intention to 
elude the stamp act in setting down each lot separately. 
The question for the opinion of the Court was, whether 
the verdict should stand, or a nonsuit be entered. 


Lens Serjt., for the Plaintiff, stated that there were 
in this case three questions; 1. Whether, the several 
lots of turnips being sold by auction, and being bought 
by several persons, all the lots bought by one person 
were comprehended in one contract, or in several con¬ 
tracts; 2. Whether the sale of the turnips growing 
conveyed an interest in land; or, 3. Whether the tur¬ 
nips growing were goods to be bargained and sold. As 
to the first point, he contended, that at every fall of the 
auction hammer, there was a distin^^t contract; and be¬ 
tween the lots which the Defendairt purchased, pur¬ 
chases made by other persons intervened. The statute 
44 G. 3. c. 98. schedule A. p. 189., which imposes a 
stamp duty on agreements under hand, imposes it only 
“ where the matter thereof shall be of the value of 20/. 
and upwardsthis duty, Indeed, attaches on those 
agreements of which the subject is an interest in land, 
as w'ell as on others ; but there is an especial exception 
of all contracts for or relating to the sale of any goods, 
wares, and merchandizes. Neither of the contracts 
singly was for a matter of the value of 20/. and there¬ 
fore, whether they were for an interest in land or not, 
yet as they were distinct bargains, they did not require a 
stump. But, secondly, this was merely a sale of goods, 
wares, and merchandizes, and consequently, according 
to the case of Simon v. Metivier, 3 Burr. 1921. the sign¬ 
ing by thti auctioneer was a sufficient signing by an"au¬ 
thorized agent: at all events it was not a contra|;t for 

any 
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any interest in land, and did not on that ground fall 
within the requisitions of the statute. No interest what¬ 
ever in the land was intended to pass by this sale. It is 
distinguishable from all the cases which have been de¬ 
cided on that subject. It is not like the sale of growing 
grass, in the case of Crosby v. Wadiworthy 6 East, 602.: 
there, by the terras of the contract, the grass was to con¬ 
tinue growing till it was ripe and fit to cut: that was a 
grant of the whole vesture of the laud. In Burt v. Moore, 
5 T. R. 329. and the other cases upon the letting. of 
dairies, it has been held that this is such an exclusive 
possession as would enable the tenant to maintain tres¬ 
pass. But in the present case the contract gave the pur¬ 
chaser no exclusive possession: if he had entered to take 
the turnips, and the vendor had brought trespass, ho 
could not have pleaded the general issue and given this 
title in evidence under the plea of not guilty : he must 
have pleaded this contract as a licence to enter for an 
especial purpose, merely to take away what he had 
bought. In 1 Z/ord Rat/m. 182. Trehy C. J. held that a 
sale of timber growing on the land need not be in writing 
by the statute of frauds, but might be by parol, because 
it is but a bare chattel. \Mm^ld C. J. observed that 
if tenant in tail, or an ecclesiastical person, sells timber 
standing, and dies, the purchaser shall not cut it in the 
time of the issue in tail, or successor.] In that case it 
ceases to be a mere chattel, because the vendor cannot 
give licence to enter after his death to cut it. ,lt is not 
a fruit fallen during his estate, but remains fixed to the 
inheritance. But here the inheritance continues in the 
vendor, as it did in the case in Lord Raym,: but even in 
the case put, as between the vendor and vendee, the 
timber Can only be considered as a mere chattel. And 
the authority of Crosby v. Wadsworth is not inconsistent 
witH Lord Raymond^%. In answer to a question |>ut by 
Htath J. he admitted, that if by the contract the turnips 

had 
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1809 had been permitted or required to be fed off, that might 

v^rv-^ have been an interest in land, like the first tonsure or 

ilMMEAsov flpgj vesture. In the case of Waddinston v. Bristow^ 

HEEa. 16 . ^ 4:52., 'which was recognised, by Lord El- 

* lenborough C. J. in Crosbj/ v. Wadsworth, the contract 
■went to over-reach the produce of the land for a consider¬ 
able time, and was made long before the hops contracted 
for were in existence : here the turnips were actusdly ripo 
and fit to be drawn: it was not necessary, in order to 
give the fullest cliect to this contract, that any interest 
in the labd should pass. If this sale had been made in 
so early a stage of their growth (a) that the hoeing yet 
remained to bc^done, and the roots had not yet attained 
their full size, the case might have been different. 'i‘he 
criterion whether the contract comes within the statute 
of frauds, is, whether it is a sale of things in esse, or of 
things to be created hereafter, as in the contract for a 
chariot to be built. Towers v. Osborne, Sir, 506. [Laec- 
rence J. observed that in Rondeau v. Wi/ait, 2 H. BL 63., 
the Court determined that the case of Towers v. Osborne 
was out of the statute, not because it was an executory 
contract, as it had been argued in that case, but because 
it was for work and labour to be done, and materials 
and other necdssary things to ^be performed, which was 
different from a mere contract of sale, to which species 
of contract alcmc the statute was applicable.] If this is 
not a contract for the sale of goods, but for something 
to be done, there is nothing in the statute of frauds 
which requires it to be in writing. Analogies might be 
drawn from the nature of emblements, which go to the 
executor, and not to the heir, favourable to the case of the 
Plaintiff. If, however, this be an interest in land, tlie 
question remaips whether Uie signature of the auctioneer 
be a sufficient signing. It is true, that in the case of 


(a) See note (a), post. 


Stan^dd 
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Standfield v. Johnson, 1 Esp. 101., Eyre C. J. held, at 
nisi prius, that it was not. In Buckmaster v. Harrop, 
7 Ves.Jun. 344. that case was recognized, and it was 
there said that the same thing; was ruled in the case of 
Walker v. Constable ; but th^t point does not appear re¬ 
ported in 1 Bos. dr Pull. 300. lint in the case of Coles v. 
Trecothick, 9 Ves. Jun. 349., although, indeed the point 
there came only incidentally before the Court, Lord 
Eldon, Chancellor, expresses a very strong opinion that 
an auctioneer is a sufficient agent; and that it was im¬ 
possible to hold otherwise, and at the same time io leave 

the case of Simon v. Metivier undisturbed. lie says, 

* 

“ much perplexity has arisen by the ca^e of auctions; 
‘‘ for in Simon y. Metivier, it was held, as to goods, that 
the auctioneer taking down the name was a signing 
within the statute; and it is very singular, that after, 
“ and without disturbing that, it was held by Lord Chief 
Justice Eyre, at ni^ prim, that it would not do as to 
land. Why not^ The form of the two'clauses is not 
the same; but the terms of the memorandum in writing 
“ are exactly the same.” 

Shepherd Serjt. contra. The Plaintiff* is not entitled, 
to sustain this verdict. The contract is ''for a sale of 
turnips by stichcs; the thing sold is growing on the land; 
it is measured by the extent of land which it covers: for 
every four stiches a cart-load of manure is to be brought 
on the land, besides the price in money. This, then, is 
an interest in or concerning land. The case is not distin¬ 
guishable from tiiat of Crosby v. Wadsworth. Both crops 
arc sold in a growing state, no time is limited for clear¬ 
ing them oflT, and it is at the option of the purchaser 
whether they shall continue to grow a day or a week. 
So in Bristow v. Waddington, the hop contract was held 
to be an interest in land. An attempt is made to distin¬ 
guish the present case from that, on the ground that 

there 
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J809. 

v^v-w 

EMMsasoM 

V, 

Hxelis. 


there the hops had not appeared above ground at the 
time of the contract; but tliis is a stronger case than 
that; for there the hops were to be gathered by the sel¬ 
ler. Would it have altered the nature of this contract, 
if the sale had taken pl^e when the turnips were a 
month younger, so that by an additional month’s growth 
they would have become more valuable before they were 
consumed ? or docs it even appear on this case that they 
would not have become larger and more valuable by 
standing another month after the sale ? (a) If the seller 
had stipulated to draw and deliver them, perhaps he might 
have made this a contract for the sale of goods; but the 
contract, as it now stands, is for an interest in land. ^To 
a question put by Mansfield C. J. he answered, that if a 
rick of hay had been sold, to be taken away by the buyer, 
he could not indeed contend that the buyer had an inte¬ 
rest in the land on which it stood: but that case was 
rather parallel to the case of goods deposited in a ware¬ 
house, which clearly gave no interest in the warehouse: 
but here the turnips were daily growing and deriving an 
accession of value from the freehold. It is exactly the 
case of the timber, which, speaking with mathematical 
correctness, receives an increase every day that it stands: 
[I^ns admitted this.] But the case in Lord Raymond 
cannot be law; and after some late decisions, if the ques¬ 
tion w'ere again to occur, it would be held necessary that 
such a contract should be in writing; and if writing be 
necessary, a stamp would be necessary also. This, then, 
not being a contract for the sale of goods, for want of a 
stamp is not binding. But if it were a sale of goods 
there is no sufficient signature on the part of the seller. 

(b) In a later case. Pother " come to full maturity, and 
▼. Stanilandf 11 East. 363. were to be taken up imtne- 

the Court'of King’s Bench de- diately, did not pass an in- 

termined that a sale of pota- terest in land, 
toes in the ground, which were" 


Various 
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Various reasons have been assigned for the decision 4n 1809. 
Simon V. Metivier, but none of the subsequent cases have 
recognized that it was well decided, if it goes to establish mmerson 
the broker’s agency for the buyer: the cases only say, IIeelis. 
that an auctioneer is not the buyer’s agent in a purchase 
of land. [^Mansfield C. J. 'Perhaps it is a great mis¬ 
fortune that that case was not overturned before any 
others were decided on it; but it has again and again 
been acted on. JMwrence J. In 7 E. 569. Ilinde v. 

IVhiU house, Lord Elh nhorottgh C. J. said that In respect 
“ to sales of goods, it had been uniformly holdejn that a 
‘‘ broker was an agent of both parties ever since the case 
“ of Simon v. Motivos; and it would be dangerous to 
“ break in upon a rule which affects all sales made by 
“ brokers acting between the parties buying and selling.” 

It is im])ossible to say how many hundred thousands of 
pounds may at this moment depend on that case.] She]^^ 

Jierd admitted that he had heard Lord Eldon C. J. rule 
the siinie point at nhlprius, and abandoned that position. 

But this is not a contract for goods merely: in TVadding- 
ton V. Bristow, Lord Ahanley C. J. held that the picking 
and cleansing of the hops was something more than the 
sale of goods ; so the bringing on the dung on the land is 
something more than the mpre sale ofgoodsi; and although 
the statute of frauds might not require that a contract 
for manure, or for work and labour, should be in wTiting, 
yet if the,parties will reduce it into writing, a stamp be¬ 
comes necessary; for this is an entire contract relating 
to a subject of greater value than 301. an^it would be a 
fraud on^the revenue to cut it down into a number of 
smaller sums, [//eath and Chnmbre Js. observed that the 
case especially found that there ivas no fraud, and that 
as soon as the purchaser had bought the first lot there 
was a complete contract, which could not be avoided by 
his buying another lot. Mansfield C, J. Each buyer had 
a complete right of action after he was declared the pur¬ 
chaser 
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1809. cHaser of each respective lot.] The Plaintiff has declared 
on one entire contract; and that could not be complete 
Emmebson j whole sale; and even if there were se- 

Heelis. parate contracts entered into at the respective moments 
of purchasing the several Iof.s,yet if after the sale was over 
the parties had reduced the whole matter into writing, it 
would have been one entire contract for the sale of the 
whole quantity, and the law must be the same, althougli 
they should reduce the sale to writing after each separate 
lot. 

Lens in reply observed, that no stamp was rendered 
necessary by the circumstance that the contract was for 
a sale of goods and something more, for that the excep¬ 
tion in the stamp act w'as for agreements relating to the 
sale of goods {a), and if a sale of goods was an ingredient 
in the contract, it did not matter what else might be con¬ 
tained in it: and besides, whether the seller was to receive 
the consideration for liis goods, wlio]ly in money, or 
partly in money and partly in manure, must be quite 
immaterial. The argument supposed, thai the stipula¬ 
tion to bring on the manure was a separate contract; 
but it was a part of the same contract. Although the 
Plaintiff stated an eniire contract in his special count, he 
failed to prove it, and the verdict was not taken on that 
count, but on the count for goods bargained and sold. 
\Chamhre J. observed, that on a count for goods sold, the 
Plaintiff may give evidence of as many different contracts 
as he wiir.] . 

Cur. adv. vult. 

On a following day in the same term, the Court ob¬ 
served, that the statute of frauds did not require that the 
agent for the buyer should be authorised by writing; 

Cl 


(«) Acc. per Le Blanc J. TVarn'nsfon v. Furborj 8 Easij 241. 

ahd 
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and in the case of Coles v. Trecoi^ie/c, and numerous otBer 
equity cases, a written authority had been held unneces¬ 
sary, although the contrary had been once ruled; if the 
Defendant had subscribed his own name in the third co¬ 
lumn opposite to eacli lot as ft was knocked down to him, 
no doubt the contract would nave been good; or if he had 
expressly said to the auctioneer, put down my name. 

Mansfiei,!) C. J. in this term delivered the opinion 
of the Court, Tie observed, that some curious points had 
been agitated in this case, and recapitulated the facts. 
The questions are, whether the contract should be in 
writing, as being for a sale of goods amounting to 10/. 
Tliere is no ground for that objection, for the contract for 
each slich was a separate sale: for the same reason no 
stump is necessary, because no one lot was worth SO/. 
The third question is, whether it was an interest in land, 
and if so, whether a signing by the auctioneer is a signing 
by an agent for tlje purchaser: this depends on the 4tli 
section of the statute, for this^is an agreement to purchase. 
The words of the statute are, “ that no action shall be 
‘‘ brought to charge any person upon any contract or sale 
“ of landSf tenements, or hereditaments, or any interest 
“ in or concerning them,'’* ainless the agrecBnent, or some 
note or memorandum thercofj shall be in writing, and 
signed by the party to be charged therewith, or some other 
person thereunto by him lawfully authorised. Now as to 
this being an interest in land, we do not see how it can 
be distinguished from the case of hops derided in this court: 
and if the auctioneer is an agent for the purchaser, then 
the statute of frauds is satisfied, because the memorandum 
in writing is signed by an agent for the party to be charged. 
Now this memorandum is more particular than most me¬ 
morandums of .sale are; and upon it the auctioneer writes 
down the purchaser’s name. By what authorify docs he 
write down the purchaser’s name ? By the authority of 
the purchaser. Those persons bid, and announce their 

biddings, 
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1809. 

Emmerson 

V. 

IIeeeis. 


June 8. 

Notice of ino« 
tion served after 
nine at nigkt is 
no notice. 


biddings, loudly and particularly enough to be heard by 
the auctioneer. For what purpose do they do this ? That 
he may write down their names opposite to the lots; there¬ 
fore he MTitcs the name by the authority of the purchaser, 
and he is an agent for the ^Surchascr: and it does seem, 
therefore, that this is a contiTact signed by an agent fur the 
purchaser, and consequently is binding; and judgment 
must be entered for the plaintiif. 

Note^ It M'as not mooted on an agent for the Defciulanf, 
thepart of the Defendant, who- could delegate his authority 
ther MoiSf being himself only to the auctioneer. 


ChesseUi V. Parkin. 


O nslow Serjt. on the last day of Easter terra 
moved for judgment as in case^ of a nonsuit. It 
appeared that the notice of the motion had been given to 
the Plaintiffs after nine o^clock on the preceding evening. 
The court held that this was not sufficient notice, and re¬ 
fused the rule: upon due notice given, the rule nisi was 
now granted.. 
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Valentine v. Gulland and Others. June 8. 


"W^EST Seijt. had obtained a rule nisi to set aside 
JLJ an execution, and the ^ndgment which had been 
entered upon a warrant of attorney, given for securing a 
debt of Gulland to the Plaintiff, by Gulland^ Knight, and 
jointly, at a time when Gulland was in custody on 
mesne process, and when, as it was sworn, no attorney on 
his behalf was present. Shepherd 5erjt., in shewing cause/ 
observed that it had been decided in the case of Crompton 
V. Steward, 7 T. R. 19., that the rule of court did not ap- 
ply.to cases where the Defendant was defined in execu¬ 
tion, but only to cases of mesne process; and he said that 
the exception extended to those cases where other per¬ 
sons who were not in custody had joined in the warrant 
as collateral securities. 


If ^prisoner 
on mesne pro¬ 
cess gives a war¬ 
rant of attorney, 
the rule that his 
attorney must 
be present, is 
not dispensed 
with, though 
two other sure¬ 
ties not in cus¬ 
tody join in the 
warrant. 


The Court, however, did not assent to this latter doc¬ 
trine, and made the rule absolute to set aside the judg¬ 
ment and execution as against the principal only, leaving 
it to stand as against the sureties. 


Barton v. Hanson, Stockwell, Williams, Junes. 

SiMCOCK, and Tibbs. 

T his was an action brought to recover the price of If several per- 
some hay and corn, which appeared by the evi- horse with 
dence given upon the trial, at the JLent assizes 1809 for yeraf pr^ert^' 

the county of Kent, before Macdonald C. B., to have been the several 

stages of a 

^ coach, in the 

general profits of which they are partners, they are notall jointly liable for goods 
famished to one partner for the use of the horses drawing the coach along his 
part of the road. 

VOL. 11. 


furnished 
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f 

furnished'by the Plaintiff under the following circum¬ 
stances. The Defendants between them were generally 
concerned as proprietors of a stage coach) running from 
Hastings to London. They divided the road between 
themselves into different qit&rters; and the separate pro¬ 
prietors were severally th^pwmers of the horses which 
drew the coach through their respective districts, and of 
the harness; and severally provided their stabling, food, 
and horsekeepers in those districts. The Defendants 
Hanson and Tibbs^ were the proprietors of the horses 
which drew the coach in the Lamberhurst quarter. ITan^ 
Son occupied a stable at Lamberhurst^ of which the Plain¬ 
tiff was the owner, and a iarm, on which the horses were 
employed in husbandry business at times when they were 
not drawing the coach. None of the other partners had 
any property in these horses, or contributed to furnish 
them with corn or hay. The goods in question were de¬ 
livered for the use of these horses at the stable at Lam- 
berhurstf and the Plaintiff had received part of the price 
by a bill which he drew on Hanson aiid Tibbs solely. It 
was also proved, that Hanson being unsuccessful, the 
Plaintiff expressed his fears that he should not get paid 
the residue. The Defendants proposed to prove that it 
was notorious on the road that the separate Defendants 
horsed the separate stages, and that the tradesmen along 
the road gave credit to the Defendants separately for 
whatever goods they furnished. But the Judge held that 
evidence of these facts was not admissible. The profits 
arising firom the coach were divided among the De¬ 
fendants in jproportion to the number of miles which 
they respectively drew it. Best Seijt. for the Defend¬ 
ants contended, on the authorities of Savikt v. Robertsonj 
4 T. R. 430. and Coope v. E^re, 1 /f. Bl. 37., that the 
Defendants were not all jointly liable, and that the 
Plaintiff, therefore, must be nonsuited; but tlie Judge 
left it to the jury to decide, whether the plaintiff gave 

credit 
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credit to Hanson and Tibbs only, or to the whole con¬ 
cern, for that the particular arrangement made between 
the partners might not be notorious to all the world ; and 
since all the parties proportionably shared the general 
profits of the business, all mmht be liable to pay for the 
goods furnished for the purpc/e of producing that profit; 
and it was more probable that the Plaintiff should be 
willing to give credit to the whole concern, than to a 
particular individual. The jury found a verdict for the 
Plaintiff. 


1809. 

Barton 

V. 

Hanson 
and Others. 


Lens Serjt. now shewed cause against the rule which 
JSest had in the last term obtained, for setting aside the 
verdict, and entering a nonsuit, or having a new trial. 
This mode of subdividing the work of a coach on a long 
road is very common : the partners agree among them¬ 
selves who shall horse particular stages, and they often 
shift them ; but the effect, as relating to others, is not 
such but that the persons who supply goods supply them 
to the whole conceHi; and the entire partnership, which 
has the benefit of them upon every adjustment of the 
partnership account, pays for them as part of their ge¬ 
neral outgoings. And this, he suggested, was the mode 
of conducting the business between these partners. 

M • 


The Courts without hearing Best, were clear that the 
evidence, as stated, left no ground for this supposition. 
The utmost that could be said upon it in &vour of the 
Plaintiff was, that he let the horses to the conceri^ for this 
stage; but if his argument was founded on the ultimate 
mode of making up the accounts between the partners, he 
could at present proceed no further : for that fact did not 
appear. 

Rule absolute for a new trial. 
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Rolf v. Dart. 


To proTe a 
copy of ,a re¬ 
cord, it is suffi¬ 
cient to prove 
that the paper 
agrees with 
what the officer 
of the court 
read as the con¬ 
tents of the re¬ 
cord : it is not 
necessary for 
the persons ex¬ 
amining to ex¬ 
change papers 
and read them 
alternately, as 
in another case. 


I N replevin, tried at the Westminster sittings in term, 
before Mamjield C.;^J., the Defendant avowed as 
bailiff’ to Edmund Hill. In order to shew that Hill was 
the landlord, Shepherd Seijt. proposed to give in evidence 
a copy of a jttdgtnent in replevin between the same par¬ 
ties, obtained in the preceding year, upon an avowj-y for 
rent of the same premises. The witness wlio produced 
the paper bein% asked by Best Serjt. how he knew it was 
a copy, said, that he read the paper w hile the oiBcer of the 
court held and,read aloud the record to him; and that the 
contents of the paper agreed with what the officer read. 
The copy was then admitted ; and upon this evidence a 
verdict passed for the Defendant, and no motion was 
ever made to set it aside. The same point was solemnly 
determined upon argument in the. Exsifiequer in a late 
case, Reid v. Margison.^ 1 Camp. 469. wherein Shepherd 
argued iotis mribus that tl\jis was not a sufficient proof of 
the copy of a judgment, and contra, contended that 
it was. 


Jane 8. demise of Wood, Bart, v. Morris. 

A copyholder ^ectment was brought to recover possession of 

to commit^' ^ acres of copyhold land, parcel of Ihe manor of 
waste oiTcondi- RyegaXe. Upon the trial before Heath J. at the Surry 
tion of his doing jLenf assizes 1809, the Plaintiff proved that the Defend- 

to^dimlnSITth? lessor, and that he had dug pits 

damage thereby 

occasioned, cannot ejectdiim for a forfeiture incurred by his committing the waste 
without performing the subsequent act. 


in 
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in the premises for the purpose of getting fuller’s eartli, 
and had not filled them up again. The steward of the 
manor proved that there was no custom within the manor 
entitling copyholders to dig fuller’s earth, and that this 
act of w'aste had been prescn^d in the manor court at a 
forfeiture of Sir Mark Wood's estate to the lord of the 
manor. The Defendant’s title was stated to rest on an 
agreement between a person named Briant, of whom- Sir 
Mark Wood had purchased the estate, and the Defendant, 
by which Briant agreed to grant Morris a lease of the 
premises for twenty-one years, if the licence of the lord 
of the manor of Ri/egate could be obtained, and that 
he would use his best endeavours to obtaiyi such licence; 
and that in the mean time, until it could be had, it should 
be lawful for the Defendant peaceably and quietly to enjoy 
and occupy the premises. And Briant agreed that he 
would obtain a licence for Morris to dig fuller’s earth on 
the premises, alid that it should be lawful for him to dig 
fuller’s earth, filling up the holes again. The Defendant 
having dug, and not having filled up the holes, the Plain¬ 
tiff insisted that this omission was an act of waste; and 
that, as it would have determined the lease if the licence 
had been obtained, and the lease actually granted, so a 
court of equity would nof now decree a {Performance in 
specie, and even the equitable estate likewise was deter¬ 
mined, so that at all events he was clearly entitled to re¬ 
cover at law. It was objected, on the part of the Defend¬ 
ant, that Briant had no power to grant such a licence as 
this; for that it would have been waste in*himself to dig 
this earth, and the waste was committed by the digging, 
not by the omitting to fill up the holes, and the under¬ 
tenant dug the earth by the lessor’s own licence, who 
could not therefore insist on the forfeiture. Heath J. 
nonsuited the Plaintiff reserving the point. 


53 

1800. 

Doe, 
Lessee of 
Wood, 

Morbis. 


JLens 
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1809. 


Doe, 
Lessee of 
Wood, 

o. 

Morris. 


t 


t 

JLens Serjt. had obtained in Easter term a rule nisi to 
set aside the nonsuit, and have a new trial. lie moved 
on another g^round; he supposed that the plaintiff had 
been nonsuited on the idea^that this agreement amounted 
to a covenant not to turn J it the Defendant: to combat 
which, he urged that this agreement did not amount to a 
lease for a longer time than a year, Doa dem. Coore v. 
Clare^ 1 T. H. 741. and was therefore not a forfeiture for 
the want of the lord’s licence to lease; and as it was no 
lease to one intent, neither was it to another, and it con¬ 
ferred purely an equitable estate, which, according to the 
more recent authority of /)oe dew. Ilodsden v. Staplesj 
2 T. R. 684. o'^er-ruling I ^ord Mansfield's former deci¬ 
sions, could not be set up in an ejectment in answer to 
the legal title of the lessor, who in this case had given 
notice to quit. The court admitted the position : but it 
appeared that the Plaintiff had not at the trial made that 
point, nor gone upon that title, for which two reasons 
were assigned; first, because the tinte mentioned in the 
notice to quit had not expired when the ejectment was 
brought; and next, because the Plaintiff’s lessor appre¬ 
hended that a court of equity would re-instate the De¬ 
fendant ; therefore that point did not arise : and as to the 
principal point, on which the rule was granted, the Court 
on this day, upon cause shewn by Shepherd Seijt., were 
clear, without much discussion, that since the Plaintiff’s 
lessor had undertaken to procure the Defendant a licence 
for the lyaste, and had failed to perform his own agree¬ 
ment, he could not turn him out upon the want of the 
licence. 


Rule discharged. 
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Halliwell, Clerl^ v. Trappes. 


Juile 8. 


T he Plaintiff declared on the statute of the 2d and 3d The comnon 

jEdw. 6. as farmer and tenant of all the tithes of . 

^ titniii<^ nfty is m 

corn and hay in the parish of iWdd, for not setting out ^jjg cocks into 
tithes. The first count was for the tithes of 10 acres of which the grass 
wheat, 40 acres of oats, and 10 acres of barley; the second 
count was for the tithe of 46 acres of hay; the third count tedding ; 
for the tithe of certain acres of turnips; and the fourth Although the 
count, for the tithe of potatoes. Upon the trial of this conveniratry* 
cause at the Yor/c Spring assizes, 1809, before Xu®- make his tithe 
rence J., the PlaintifTs counsel, in his opening, stated, 1*^7? 
that in setting out the tithe of corn, the Defendant first -g maWng hiT*^ 
reaped or sheared one land, and as the reapers came nine parts with- 
back again to begin -the next, they severed the tenth either mix- 
sheaf, and threw it into the furrow, and put up the other again, or com- 
nine into shocks or stooks, without letting the Plaintiff mitting a tres- 
see that it was fairly set out; but he addressed no evi- by iread- 
dcncc to the last-mentioned point, nor rested his case on rishioner’s hay. 
it. The evidence ais to the corn was, that in the two ^ I'i'® common 
preceding years the Plaintiff had set out the tithe in tithing wheat is 
stooks or shocks, consisting of ten sheaves; but this year in the sheaf, 
the defendant set it out in single sheaves, in tfie manner , 

^ •' tn€^ SHOCK* 

above-mentioned, having on the same day giveii previous The parish- 
notice of his intention to set out the tithe. The Plain- ionec must in 
tiff did not pretend that it was unfairly tithed in fiiEtj nine^plTr^nn 

but contended that it ought to have been set out in the field a rea- 

sonaifle^ime for 
the parson to compare the tithe with them. 
Semble that if the parishioner reaps one land, and in coming back along the 
same land to reap the next, throws out the tithe of the first, and shocks his nine 
sheaves, he does not give a sufficient time for the parson to compare. 

^ If the parishioner puts up his sheaves into 8hock#before the parson has had 
time to compare the tithe sheaf with the other nine, semble that the parson has a 
right to take down the shock to examine the nine sheaves. Per Chambre J. 

shocks 
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fi&ocks or stdoks. The evidence as to the hay was, that 
on the same day on which it was cut the owner tedded it 
abroad, and on collecting it together again, into what 
were in that country called lap-cocks, or foot-cocks, he 
set out every tenth cock, ^t was admitted that the grass 
in that state was not iil to put into a stack, it was neither 
hay nor grass; and when the Defendant's hay was again 
spread out, there was not room for the Plaintiif to spread 
out his tithe to dry, without treading on the Defendant's 
hayas much space, however, was left for spreading 
out the tithe as the ground that the tithe bad grown 
upon. It was insisted for the Plaintiff, that this mode 
of tithing could not be legal, because the parson was 
debarred of the opportunity to spread and make his Kay. 
Lawrence J. was of opinion that both the corn and the 
hay were properly set out; and that it was sufficient to 
set out the former in sheaf, and not to put ten sheaves 
together: and the jury found a verdict for the Defend¬ 
ant upon the two first counts, and for Ahe Plaintiff on the 
other two. 

Shepherd Serjt. in Easter term moved to set aside the 
verdict so far as it was found for thp Defendant. As to 
the hay, he sfirmised that these foot-cocks were not quite 
so large as the grass cocks, in which, according to some 
cases, the tithe may legally be set out. \The Courts in¬ 
terposing, observed that that point was too well esta¬ 
blished for argument, and that it was only strange that 
the case of Newman v. Morgan, 10 East, 5. was ever 
agitated at all; it was perfectly clear that the tenant 
must cut and tithe the produce in grass cocks.j As to 
the corn, in 3 ^nst. 640. Tennant v. Stubbing, the pa¬ 
rishioner insisted on a custom of throwing out the tenth 
dhea^ (having first given the' rector notice of tithing;) 
but it appeared that the custom Was to make up the 
aheaves into unequal shocks or threaves, and at the time 

of 
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of carrying, to throw out the tenth for the parson, wh^n, 
if he attended, and rejected the tenth, he m'ght take the 
eleventh; and Macdonald C. B. held, that the custom 
“ was unreasonable, and therefore void, for it deprived 
“ the tithe owner of an advaitage which the law always 
gave him, of having his tithe so set out, that he might 
“ compare it with the other parts,” He observed that 
the mode practised in this case equally precluded the 
parson from seeing that his tithes were fairly, set out; 
for the farmer, by putting his own sheaves into shocks, 
rendered it less easy for the parson to compare the tithe 
sheaf with the other nine : the &rmer might put three or 
four very large sheaves in the centre of his shock, and 
the parson, having no right to take down the shock in 
order to examine them, could not discover the fraud. 
In Tennant v. Stubbing, an hour’s previous notice was 
thought too short for comparing the tithe with the nine 
parts, and the time allowed here is still shorter; for as 
soon as the reapei;s have sheared a land, they throw out 
the tithe in returning. [^Ckambre J. If the owner 
shocks his sheaves so soon as to prevent the comparison, 
the parson must of necessity have the right to pull them 
down to examine tjiem, which would be attended with 
monstrous inconvenience.]^ Manley Serjt!, amicus curias, 
mentioned the case of an action brought by a farmer 
against the parson for not taking away his tithes, which 
was tried before Le Blanc, J., at Worcester, on the com¬ 
mon law right, not on any special custom of tithing; and 
the learned Judge nonsuited the Plaintiff because the 
tithe was set out in sheaf, and not in shock: and the case 
was never afterwards moved. \_Man.^eld C. J. observed 
that cases had often been agitated in the Court of Ex¬ 
chequer upon the question, how much of a ^eld may be 
cut and taken away at one time without letting the par¬ 
son see more of it: but certainly one land s^med too 
little.] The Court granted a rule nisi as to the com, 

but 
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but refused it as to the second count, which respected 
the hay. 

On this day Tjttwrence 3.^ -on reporting the evidence, 
observed that the Plaintiff a\ the trial rested his case on 
the ground that the common law mode of setting out the 
tithe of corn was in shock, not in sheaf, and did not then 
rely on the point which Shepherd had made, that the 
parson could not compare and judge of the equality of 
the tithe, nor had addressed any evidence to that point, 
although it was incidentally mentioned in opening the 
case. Upon the principal point, that the common law 
mode of tithing torn is in the sheaf, he referred to the 
following authorities: Lamb\. Tattersall, 2 Wood, 418. 
Bendish v. Kemble, 2 Wood, 34.5,; in both of which cases 
the Defendant relied on his setting out the tithe of 
wheat in sheaf; and the Court directed an issue to try 
whether the custom within the parish was to set out 
wheat in shock, or in sheaf: but this* issue would not 
have been directed, unless the common law method were 
to set it out in the sheaf. GibsorCs Codex, 456. says the 
common law method is in the sheaf. 1 Ro. Ab. 644^ 
pL 5.^ Th^ parishioner of common right ought to 
“ make his corn into sheaves,’* and pL 6. ** The pa- 
rishioner is not bound to gather or set up his corn in 
hillocks, or heaps, but it is a good manner of tithing 
“ to throw the shocks out;” by which word he there 
evidently 4neans sheaves. Authorities to the same effect 
are, Anon, Latch, 226. Watson, 549. Tennant v. Stulh- 
bing, 4 Gwtll, 1440. Archbishop of York v. Stapleton, 
2 Atk. 136. Erskine v. Ruffie and Brewster, 3 Gwill, 966. 
Ledgar v. Langley, 1 Sid. 285. 

The Cq^rt were unanimous, that they could not upon 
the present occasion go into ^e question, whether the 
parson had reasonable time to compare his tii^e with the 

nine 
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nine parts, as the case did not turn upon that point at 
the trial: but the law on that subject clearly was, that 
the tithe must be so set out, and the nine parts left so 
long, that the parson may have an opportunity of judg¬ 
ing by the view whether the tithe is fairly set out or 
not. 

Rule discharged. 

Cockell, Serjt. against the rule. 


DoEj on the Demise of Peter Greasly^ v. Nelson 
• and Another. 

J OHN Gready^ by his last will, dated the 13th of Oct, 
1769, devised all his real estates whatsoever unto his 
wife Sarah Greasly^ late Sarah Hawkesley spinster, for 
her natural life, and from and immediately after her de¬ 
cease, he devised *the same unto and to the use of Eliza¬ 
beth Greasly, then an iniknt *of the age of two months, 
or thereabouts, his only daughter and child by the said 
S, Greasly his then wife, and of the heirs of her body; 
and if the said E. Gready,Jn\s daughter, i^ould happen 
to die without issue, then to the use and behoof of the 
testator’s three nephews, Peter Greasly^ William Greasly, 
and John Greasly, and of their several respective heirs 
and assigns, as tenants in common. Elizabeth Greasly, 
having died in 1792, leaving no issue, and Sarah the tes¬ 
tator’s wife, who after his decease married the Defendant 
Nelson, being since dead, P. Greasly the remainder-mam 
brought three several ejectments, to recover the several 
devised premises, being situated in three counties. The 
Defendant rested his title on a recovery suffered in 
Buster term, 31 Geo. 3., at which time Elisabetl^ Greetsly 
was of age; in which recoyery, T, Goulton was demand¬ 
ant, and R, F, Lee tenant, who vouched to warranty 

Geo, 


m 

Halliweli, 

. V. 

Trappes. 


June 13. 


It is no objec¬ 
tion to a reco¬ 
very with dou¬ 
ble voucher that 
thetenantjoint- 
ly vouches the 
tenant for life 
and remainder¬ 
man in tail, who 
vouch over the 
common 
vouchee. 
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and Another. 


Geo. Nelson and Sarah his wife, and Elizabeth Greaslj/ 
jointly, who appeared, and jointly vouched over the com¬ 
mon vouchee. Bayley J., before whom one of these 
causesr was tried at the Nottingham Spring assizes 1809, 
was at first disposed to tnink the recovery defective on 
account of the joint voucher; but recollecting the case of 
Page V. Hayward, 1 Salk. 570., he directed a nonsuit, 
with liberty for the PlaintilT to move to set it aside. 


Vaughan Serjt. accordingly, in Easter term, obtained a 
rule nisi. He observed that in Page v,, Hayward, the 
best report of which is found in Pigot, 176., n^here the 
joint voucher oC tenant in tail and remainder-man in tail 
was held good, it was wholly unnecessary to vouch the 
latter, because the former was fully competent to take the 
recovery over in value: and that the learned Judge, upon 
the trial, was at first of an opinion strongly against it, ac¬ 
cording to the authority of Leech v. Cole, Cro. El. 670. 
And Pigot, 37. says that no man would have the boldness 
to suffer a recovery in this manner. 


Williams Serjt. shewed cause against this rule. It would 
shake half the titles in the kingdom to contend that if a 
person be vchiched jointly with 20 other.s, whether tenants 
in tail or not, and vouch over the common vouchee, it 
would not be good. 

The Court, stopping him, called on Vaughan to support 
his rule, and He admitted that the cases of Page v. Hay^ 
ward, and Martin dem. Tregonwellv. Strakan, Willes4i^^. 
where it is held that the bar no longer depends on the re¬ 
covery over in value, but on a recovery being one of the 
common assurances of the land, had so shaken the doctrine 
laid down in Leech v. Cole, that he could not support his 
rule, which was accordingly 


Discharged. 
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Ambrose v. Hopwood. * 

T he declaration averred that the Defendant drew a 
bill of exchange directed to T. Charlton, and there- 
hy required him two months ^fter date to pay to the De¬ 
fendant's order 100/. ; which‘‘bill the said Thomas after¬ 
wards, to wit, at, &;c. accepted, and by s#ch his acceptance 
made the said bill payable at certain persons using the stile 
of Messrs. Freeman*s Sc Co. No. 6, Church^street, Bermond¬ 
sey, Southwafh, and that at the expiration of the time ap¬ 
pointed for the payment of the money therein mentioned, 
the bill was in due manner shewn and presented to the 
said Messrs. Freeman and Co. for payment, and was dis¬ 
honoured. The Defendant demurred specially for causes 
which Shepherd Serjt., of counsel for the demurrer, ad¬ 
mitted he could not support; but he insisted that there 
was no due averment of the presenting the bill for pay¬ 
ment, and that this objection, which was not one of the 
causes assigned, went to the substance of the case; for 
consistently with 'this averment, the bill might be pre¬ 
sented to Messrs. Freeman, tft the Royal Exchange, or at 
some other place, where the Defendant did not undertake 
that they should pay it: by the tenor of the acceptance 
it was to be presented at a particular placp only. 

Onslow Seijt., contra. 

The Court held the objection fatal (a), but permitted, 
the Plaintiif to amend on payment of costs. 

(a^ But see Uuffam t. Ellis, ter term \Sli,post. rol.S.where 
Cor. Dorn.Proc.ia Error,Eas~ the coutrary was decided. 


June 14. 

« 

If a dpclara- * 
tion alleges a 
bill to be ac¬ 
cepted payable 
at thd house of 
certain persons 
at a particular 
place, it must 
also aver that 
the bill was 
presented for 
payment at that, 
place, and not 
to those persons 
generally. 


Anonymous. Xhe i4. 

ITT^ UGH AN Serjt. moved tliat the Plaintifis might •pjjg 
r give security for the costs in this action. One of yiH not compel 
them was a bankrupt, the other was a pxiixmerm Newgate: Jjjg 

ground that the Plaintiff ii a bankrtti>t; or In Newgale, 

and 
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1809. and tbe affidavit on which he raoved, stated the deponents 
belief that neither of them was possessed of any property : 

Anonymous. fFebb v. Ward, 7. T. JR. 296. was cited, 

in which, being an action brought by an iincertificated 
bankrupt, the Court compelled his assignees to give secu¬ 
rity for the costs. In thfe present case, if any thing 
should be recovered by the Plaintiff, it would equally as 
in that case become the property of the assignees. The 
Plaintiffs themselves also sued as the assignees of a bank¬ 
rupt. 

The Court held, that unless some express authority 
could be found to warrant such an interposition, they 
could not grant the rule. The presumption of the law 
was in favour of the innocence of the man in prison, and 
the Defendant might sue him for the costs. The accident 
of a person's being in prison did not take away his right 
to sue, were it tor ten thousand pounds. 

Rule refused. 


June 17. 


Philp V. Donati. 


Before 9 nac- f i IHE Plaintiff declared in assumpsit, for part of the 
tion can be J|^ expence of building a certain party wall before then 

buUffing^c/^* built at the Plaintiff’s expence, according to the direc- 
to recover a tions of the stat. 14 G. 3. c. 78., between a messuage of 
ce*^^ f Plaintiff, and an adjoining messuage, and which wall 
building a*party 1**^ before then been made use of by the Defendant, 
wall, the ac- who before, an^ at the time of building and finishing the 

scribed b^y the ^® person entitled to, the 

improved rent of such adjoining messuage; and also for 

a certain part of certain other expences which were ne¬ 
cessary for the pulling down of a certain old party w^ll 

occupied by the between the said several buildings, before that time 
owner or by ate- , 

nant. And afoun^dcsiHuad of themoney mutt be made 21 days before action brought. 

^ pulled 


41it sectl'iji 
most be deli¬ 
vered, whether 
the house be 
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pulled down at the expence of the Plaintiff, ag»eeably to 
the directions of the same act. The Defendant pleaddd 
the general issue. The question in the cause depended 
upon the 41st, and two or three preceding sections of the 
act. The 41st section enacts that the person at whose 
expence any party wall shall ^ built, agreeably to the 
directions of that act, shall be reimbursed by the owner 
or owners, who shall be entitled to the improved rent of 
the adjoining building, and who shall at any time make 
use of such party wall, a part of the expence of building 
the same, in the proportion therein mentioned, (which 
varies in respect of the class of buildings to which the 
house benefited belongs,) to be paid in respect of every 
such party wall as should be built against^or adjoining to 
any other house, so soon as such party wall should be 
completely built and finished; and that the owner or oc¬ 
cupier of such adjoining house or building should, toge¬ 
ther with such proportional part of the expence of build¬ 
ing such party wall, also pay a like proportional part of 
all other expences .which should be necessary to the pull¬ 
ing down the old party wall;^and the whole of all the 
reasonable expences of shoring up such adjoining house, 
and of removing any goods, furniture, or other things. 
And it is thereby directed that the expence of building 
any such party wall shall be estimated at 7f. 15r. per rod 
for the new brickwork^ deducting thereout after the rate 
of 28s. per rod for the materials, if any, of so much of 
the old wall as did belong to such adjoining building; 
and that within ten days after such party wall shall be 
built, or so soon after as conveniently might be,*such first 
builder or builders shall leave at such adjoining house a 
true account in writing of the number of rods in such 
parfy wall, for which the owner or owners of such ad¬ 
joining house shall be liable to pay, and of the deduction 
which such owner or owners shdl be entitled to mahe 
thereout on account of such materials, and also op ac¬ 
count 
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count of ^uch other expences as aforesaid; whereupon 
it shall be lawful for the tenant or occupier of such ad¬ 
joining building to pay such pcoportional parf as afore¬ 
said, to such first builder for the same, and also for shoring 
and supporting such adjoining building, and for all such 
other expences as are thereinbefore directed to be paid by 
the owner or owners of such adjoining building, and to 
deduct the same out of the rent which shall become due 
from him to such owner or owners under whom he holds 
the same, until he shall be. reimbursed. And in case 
the same be not paid within SI days next after demand 
thereof^ then the same shall and may be recovered, with 
full costs, of and from such owner or owners by action 
of debt, or on tfie case. Upon the trial of this cause at 
the Westminster sittings after last Easier term, before 
Man^eld C. J., it appeared that the Plaintiff had taken 
down an old party wall, which stood between his own 
house and the contiguous house of the Defendant, which 
was in her own occupation, and had built a new party 
wall in the room of it, at the expenoe of 300/., forming 
part of an entire new house, which the Plaintiff had 
erected there for himself; and no account of the expence 
of the party wall was delivered to the Defendant until 
after the whole house was completed. But the Plaintiff 
proved, that about two monlhs after the party wall was 
finished, an account was delivered at the Defendant’s 
house, and that the Plaintiff’s attorney had several ftmes 
attended the Defendant with the bills of the expences,. 
and had gone over and examined the several items with 
her. It was Objected, on behalf of the Defendant, that 
the Plaintiff had foiled to prove four essential things. 
1. That he had paid the money for the work which had 
been done. S. That he had delivered at the adjoining 
house, within ten days after the wall was built, a true 
account in Writing of the number of rods in the party 
Wall; or, 3. of the deduction which the owner was en¬ 
titled 
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titled to makej in respect of the materials of the old 

party wall. 4. That no demand had been made of the 
money due, nor had there consequently been any failure 
to pay within .21 days after demand, which was neces> 
sary to constitute the very foundation of the action. 
The jury found a verdict for the Plaintiff, for the pro¬ 
portion of the sums claimed, which would be due if the 
house benefited were of the same class with the Plain¬ 
tiff’s, with leave for the Plaintiff to move to reduce the 
damages, or to enter a nonsuit. 

Accordingly Best Serjt., in the last term, obtained a ’ 
rule nisi / and on this day, 

m 

Shepherd Seijt., shewed cause. He contended that the 
regulations of this section requiring an account to be 
delivered are only directory, and apply only to the case 
where a tenant, and not the owner, occupies the house 
benefited by the party walk These accounts are in¬ 
tended only as warrants to the. occupier to authorize his 
payment of the money tor his landlord, and to enable 
him upon the evidence of these vouchers to recoup him¬ 
self out of his next rent; but they are not necessaiyr 
wjiere the house is not occupied by a tenant, who has 
accounts to pass with his landlord, but by the owner 
himselt^ who has no one to account to for his expendi¬ 
ture. The act indeed gives the builder an action against 
the owner, not requiring that he shall be also tlie occu¬ 
pier; but it gives the occupier an option to pay the 
money, and deduct it from the rent due to the landlord; 
for which there is this very good reason, that it may he 
very desirable for the occupier to have J;he party wall re¬ 
built, but the landlord may not be equally solicitous to 
incur the expence of it; audit is only for the sake of 
enabling the tenant to reimburse himself, that t^ese re¬ 
quisites are to be complied with. 

VOL. II. F Bestf 
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I 

coN^rri. In the first place, it is now clear on the 
etidence that the Defendant's house is of a smaller class 
than the Plaintiff’s, and that she is therefore liable to pay 
only one fourth, instead ^of one half of the cxpence of 
the wall. (This was admitted on the part of the Plain¬ 
tiff.) In the next place, no account of the materials of 
the old wall was delivered, nor was any account of the 
expences of the party-wall delivered within ten days or 
a convenient time. Nor was there any demand at all 
made of the money, unless the mere delivery of some 
accounts could be deemed to imply a demand. These 
requisites must be complied with in all cases before any 
action at all can be brought against the owner of tho 
adjacent house. 


Mansfield C. J. The words of the act which give 
the acti<m are, And in case the same shall not be paid 
within 21 days after demand thereof, then the same 
shall and may be recovered, togethter with full costs of 
“ suit, of and from each owner or owners.” Is not the 
same still the price to be paid for building the wall, for 
shoring up the adjoining house, &c. and there is nothing 
else in the sentence to which the word same can refer^ 
Is not that then the sum to be contained in that account ? 
The act says nothing of the occupier having 21 days to 
pay it in; it states that 21 days after demand thereof an 
action may be brought against the owner. The account 
delivered in this case contained no bint of the value of 
the old materials, nor was any formal demand made. 
The statute requires a formal demand of the money 
before an action can be brought, as much as the com¬ 
mon law requires a formal demand upon an entry for a 
forfeiture. 

. Rule absolute to enter a nonsuit 
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Bullock v. Morris. 


June 19 . 


T he Plaintiff issued a capias into Somersetshire; but If a l^laintifT 

the dei^ndant not being there found, he issued an- i^to^^^wo^coun- 

other original capias into Middlesex^ on which the De- ties, and arrest 

fendant was taken in that county, and gave bail. On f**® H^fcudaut 
. « ir . 1 •• 1 1 . 1 ^ *•* both, who 

tlieSjstoi January i\xe bail bond was assigned to the 

Plaintiff, and on the Ist of February the Defendant was both, the De- 

arrested at Bath, on the capias first sued out, and gave [^preb ^IjbTain ^ 

bail to the sheriff there. The defendant was almost iia- the right of e- 

mediately apprised that this was a mistake,* and that he loctiug ia which 

need not put in bail to this writ, as no further proceedings siia/i^stJnd 

would be had on it. Best Seijt. had obtained a rule nisi But the bail 

to set aside the assignment of the bail-bond by the sheriff 

of Middlesex, for irregularity, on the ground that the 

party wmi arrested in Somerset, and had given bail there. 


Shepherd Serjt. on this day t^ontended, that upon the 
facts, there was no irregularity in the assignment of the 
first bail-bond, altbougli the Plaintiff might perhaps be 
liable to an action for false imprisonment in. making the 
second arrest. 


Best, contrrl, contended, that the defendant being ar¬ 
rested in two counties, although there was only one affi¬ 
davit to hold to bail, he could not be held to bail in both 
counties, and might elect in which of them he would put 
in bail. 

The Court could not discover any ground for setting 
aside the proceedings on the first bail-bond. The bail in 
Middlesex was not wrongly put in. It would bf right 
that the proceedings in Somerset should be set aside, and 
that the Plaintiff should pay the costs of those proceed¬ 
ings up to the time when he gave notice that he should 

F 2 not 
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not proceed in Somerset. But they let in the Defendant 
to try the cause in Middlesex, the bail-bond in that coun¬ 
ty standing as a security; and discharged the rule, M'itli- 
out costs on either side. i 


June 19. 


Wyborne V. Ross. 


A cognovit is 
not discharged 
by bankruptcy 
and certificate. 


T he Defendant in this case had given the Plaintiff a 
cognovit for the amount of a banker^s check, on 
which he was sued. About two years afterwards a se¬ 
cond commission of bankrupt issued against the Defend¬ 
ant, and he had since obtained his certificate; but no di¬ 
vidend had been declared. The plaintiff having lately 
entered up judgment, and taken out execution, Pell 
Serjt. moved to set it aside, suggesting that the co^ovit 
was discharged by bankruptcy and certificate. 


But The Court observed, that a cognovit is a mere ac¬ 
knowledgment of the amount of the damages; and where 
a man acknowledges the cause of action, the Plaintiff may 
sign judgment at any time. This was not like a warrant 
of attorney. 


Rule refused. 
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Hill, Clerk, v . The Bishd^ of Exeter, Edward 
Thompson May, Clerk, and Richard Langdon, 
Clerk. 


Juns 20 . 


T his was a writ of qttare impedit brought to establish The release of 

the PlaintifTs right to present to the vacant vica- a^Utigated 

rage of Fremington, in the county of Devon. The Plain- estate, is a good 

tiff in his declaration deduced his title from Richard Haw- valuable 

kins and Thomazin his wife, who in 1660, in right of 

I'hbmazin, were seised in fee of the advowson, and pre- a former volun- 

sented to the vicarage, then being vacant, J. Collibeer ^“''y 

their clerk, (who was thereupon admitted, instituted, and 4 ^ * 

indycted,) through divers descents and mesne convey- Although the 

aiices, to Dorothy Hawkins, who in 1721 intermarried relossee was not 

witl|||^»i. Littlejoh^. He further stated, that the vicarage gjnal suit, but 

becoming vacant in 1725, one John Hawke usurping on came inbycon- 

the right of the said William and Dorothy, presented one ed*fnto"^n*order 

Charles Hill, who was admitted, instituted, and inducted; of reference. 

that during his incumbency, in Michaelmas term 33 G. 2 ., . 'And although 
^ j , ■ 01 . T T, he would not 

a fine sur conusance de droit aome ceo, &c. between J. Ko- have been 

gers. Plaintiff, and Wm. and Dorothy Littlejohn, Defor- bound by the 

ciants, was levied of the said advowson, to the use of in the 

such person or persons as the said Dorothy by deed or And in plead¬ 
ing such a re- 
. lease it is not 

necessary to shew what was the value or nature of the claim released. 

A grant of an advowson, except the next presentation, made during a vacancy, 
is good. 

A. seised in fee of an advowson, except the next presentation, whiiTi B. had 
under the same title, in consideration of natural love and affection conveyed the 
advowson in fee to his son : upon a vacancy happening, C., claiming title to the 
advowson, contested the next presentation against B. in a quare impedit. A., B., 
and C. entered into a compromise, upon the terms that (7. should release his claims 
to A. and B. according to their respective interests, afkd that A. should convey 
to C. the then next following presentation, which he did. Held that the jgrant of 
that presentation was a conveyance for a valuable consideration, and was para¬ 
mount to the grant made to the son of A. 

wm, 
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will, executed in tlie presence of three witnesses, should 
give, devise, or grant the next presentation to, and after 
the de^th of the person who should be tliereupon pre- 
Thc Bishop ot sented, to the use of such person in fee as the said Do- 
iu^Oth^. should by deed orSvill, similarly attested, give, 

devise, or grant; and in default of such gift, to the use 
of W. Ijilthjofm and his heirs. That in pursuance of 
this power, Doroth^^ by indenture of 26th Dec, 1759, 
made between herself and Ann Hill, and duly executed 
in presence of three witnesses, granted to Ann Hill and 
her assigns the then next presentation. That Dorothy 
died in 1761, without having nrnde any further disposi¬ 
tion of the advowson; whereupon Littlejohn became 
sole seised in lee, subject to the grant to Ann HiU, aind 
by indenture of the 24th of October 1765, gave, granted, 
bargained, and sold the same advowson to Charles Hill, 
the father of the Plaintiff*, in fee. That on the li^ of 
June, ms, the vicarage became vacant by the death of 
Charles Hill the incumbent, which was the next vfl||||^ncy 
thereof after the grant to^ Ann HiU, And the same vi¬ 
carage being so vacant, and Charles the father being 
seised in fee of the advowson, except the vacancy, by 
indenture of 1st Dec, 1773, made between Charles Hill 
the father and Charles Hill the Plaintiff, C, H, the father 
granted, bargained, and sold the same advowson unto and 
to the use of C, H, the Plaintiff, and his heirs. That af¬ 
terwards, on the 15th of Dec. 1773, one Samuel Cooke, 
derk, by virtue of the grant to Ahn Hill, was presented 
to the t'icarage; and the said Charles HiU the Plaintiff, 
being so seised, the vicarage on 1st June 1807 became 
vacant by the death of Samuel Cooke, and was still vacant, 
.and it belonged to the said Charles the Plaintff to jure- 
sent thereto, and the Defendants hindered him thereof. 
Wherefbre, &c. 

i 

To this declaration, the bishop pleaded a disclaimer) 
-except as ordinary. The De&ndant, Edward Thompson 

Ma^, 
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Matf, craved oyer of the indenture of Ist Dec, 177S, 1809. 

Upon oyer, it appeared to be made between Charles 

of Tavistock^ clerk, of the one part, and Charles Hill his 

son of the other part. And after therein reciting that YheBishppof 

the said Charles Hill claimed*to be seised in fee of the 

and vthsrf. 

advowson of the (ricarage of the parish church of Frt* 
min^on^ except the present vacancy on the death of 
Charles Hill (the incumbent,) which was to be filled up 


by a proper clerk to be presented by some other person, 
as by the conveyances might appear, it was witnessed that 
Charles Hill, in consideration of five shillings, and for 
divers other good causes and considerations, and in con* 
sideration of natural love and affection towards C. H. 
thh son, and for his advancement in the world, did grant, 
bargain, and sell the same advowson unto and unto the 
use of the said Charles Hill the son, his heirs and assigns. 
The grantor then covenanted against incumbrances by 
himself, and for quiet enjoyment against himself, (the 
rigtt of presentation which was then vacant, and which 
was theretofore granted to AnntliU by Wm^ JLUllejokn and 
Dorothy his wife, and then vested in Robert Cooker Esq. 
excepted.) The Elefendant May tlien pleaded that Cl Hill 
the incumbent died in June 1773; and that the said in¬ 


denture was made and executed after th% vicarage be¬ 
came void by his deatii, and while the same remained 
votd(a), and before the admission, institution, andinductioa 
of thh said Samuel Cooke thereto, and while the suit tbefe^ 
inafter mentioned was pending; and that Charles HiU 
the Plaintiff, at the time of the execntioii of fdie inidiii* 
fure, was an infimt of the age of 16 years, aiud fibat the 


(a) ITiere was no discussion are, Bishop of Lineein v. Wotf. 
OB tils part of the plea on the ersfmi l^rr^ ia vhi^ 
question whether the vacancy is an erroneous statejn^tj car- 
of a living vitiates a grant of rcctedinS Hi. 1055. Barret r, 
the advowson exclusive of the Glubb, fVaiker^j Hummens*^ 
then'vacant Urn. Authaiitiee ly^ $iuai, IMi, SMswer^ 9Q, 

said 
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sa^id indenture was made on no other consideration than 
that which was therein expressed ; and further, that on 
the death of Charles Hill the incumbent, Robert Cook 
presented Samuel Cook, clerk, his brother, as a fit person 
to serve or fill the said church, and there bein^^ several 
caveats entered by the said Robert Cook, William Creed, 
Gent, and Samuel May, father of the said Edward Thomp¬ 
son May, Elizabeth Penrose, and others, the then Lord 
Bishop of Eoceter declined to admit, institute, or induct 
any clerk, until the right of the said vicarage %hould be 
legally determined ; whereupon the said Robert Cook sued 
out his writ of quare impcdit against the Lord Bishop of 
Exeter, Williani Creed, Samuel May, vmd Elizabeth Pen¬ 
rose, and declared thereon ; and the Bishop pleaded thht 
he claimed nothing in the advowson but as ordinary, and 
Creed pleaded his title, and Samuel May, claiming title to 
the advowson, pleaded the same, and Robert Cook replied to 
the pleas of all the Defendants, and the said Samuel May 
rejoined thereto, and the said Elizabeth suffered jutlg- 
nient to go against her; gnd thereupon several issues 
were joined, as between Robert Cook and the Bishop, and 
Creed and Samuel May; and the cause came on to be 
tried at the Summer assizes, held on the 8th day of Au¬ 
gust 1775, at" the castle of Exeter, when by the consent 
of the said parties, and of the said Charles Hill the father, 
present then in court and consenting to thx proceedings 
thereinafter stated, a verdict was found for Robert Cook 
the Plaintiff, against the said Defendants, subject to an 
order of !Sfisi Prius, or assize, then and there made in 
the said cause, whereby it was ordered by the Court 
there, by and with the consent of the several parties 
thereto, their counsel and attornies, that the Defendant 
Samuel May should release to Robert Cook his right and 
title to the next presentation, and to the same Charles Hill 
the fcAhei the right to the advowson; and the said Charles 
Hill being then present in court, and consenting fik^to, 

and 
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and undertaking for themselves and their representatives 
to present the said Samuel May or his assigns to the said 
vicarage, on the avoidance next after the then present 
one ; and the said Robert Cqplc paying Samuel May 751. 
in port of his costs for relinquishing his claim to the said 
then present turn and avoidance, in case the said Robert 
Cook the Plaintiff should recover the presentation to the 
then avoidance; but if lie should not, the Defendant 
Samuel May was to be at liberty to litigate the title to 
the adve^vson with any other claimant or claimants; 
and it was further ordered, that the said order should be 
made a rule of court; which order of Nisi Prius after¬ 
wards, in Hilary term 1776, was in due manner made 
^rule of court: and the said E. T. May further averred, 
that judgment was entered up and signed on the said 
verdict, and a writ issued thereon out of the Court of 
Common Pleas, directed to the Bishop of Exeter^ com¬ 
manding him, that notwithstanding his disclaimer, and 
the several claims tif the Defendant’s Creed^ Samuel May^ 
and Elizabeth Penrose,^ he sheuld admit a fit person to the 
vicarage, at the presentation of Robert Cook ; and Samuel 
Cook, on the presentation of Robert Cook^ was afterwards 
in pursuance of the said verdict and judgment, and 
writ thereon since issued, lawfully instituted and in¬ 
ducted accordingly into the said vicarage, &c.’; and fur¬ 
ther that the said Samuel May^ in pursuance of and in 
obedience to the said order of Nisi Priusy and rule, af- 
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terwards, and after the said 'church was so full of the 
eaid Samuel Cook by deed of the 2d of October 1778, 
but which being in the possession of Charles Hill the 
Plaintiffy the said E. T. May could not bring into court, 
gave, granted and released all his right and title to the 
advowson of the vicarage and parish church of Freming- 
ton aforesaid, and all right and title whatsoever to the 
presentation to the vicarage of the said chur^, to the 
said Charles Hilly the fiither of Charles Hill the Plaintifl^ 

and 
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an^ his heirs; and thereupon afterwards, and while the 
said Charles Hill the father was so seised of the said ad- 
vowson as aforesaid, to wit, on the day and year last 
aibresaid, Charles Hill the father, and Robert Cook, for 
and in consideration of the premises, and of the said con¬ 
sent, verdict, order, rule, and release, by indenture be¬ 
tween the said CharlesHill the father and Robert Cook, 
of the one part, and Samuel Mai/ of the other part, re¬ 
citing the above-mentioned avoidance, suit, trial, verdict, 
order, judgment, rule, and release, in pursuance of and 
in obedience to the said order of Nisi Prius, and rule of 
Court, and in consideration of 5s. to each of them, and 
for divers good,causes and considerations them the said 
Charles Hill and Robert Cook thereunto moving, did, &s 
fer as they lawfully could or might do, give, grant, bar¬ 
gain, sell, transfer, and set over unto the said Samuel 
Mat/, his executors, administrators, and assigns, the iirst 
and next presentation and free disposition of the said vi- 
cai'age; and the said Charles Hill and Robert Cook did 
thereby covenant, that it should be lawful for tlie said 
Samuel Mat/, his executors, administrators, and assigns, 
whensoever and howsoever, either by death, resignation, 
privation, or cession of the said Samuel Cook so presented, 
and then instituted and induetbd into the same church, or 
by any ways or means whatsoever the aforesaid church 
of Fremington should first or next happen to be void, to 
present any fit person thereunto; and to do aU other 
acts and things belonging to the office of patron, for the 
better fulfilling, accomplishing, and establishing such 
next vacation or avoidance only, as fully and eflfectuaily 
as the said Charles Hill and Robert Cook, or either of 
them, in that behalf might or could do, notwiftistand- 
ing the said indenture: there were also covenants in the 
usual form, lor further assurance, against* incumbrance 
by them ihe said Charles Hilt and Robert Cook, or any 
fersont claiming under them, ahd for quiet enjoymeat i& 

as 
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as full and ample a manner as they the said Charles Hill 
and Robert Cook^ or either of them, their or either of 
their respective executors, administrators, or assigns, 
miglit have enjoyed the same if the said indenture had 
not been made, without the lawful let, &c. of the said 
Charles Hill and Robert Cook, or any claiming under 
them; and a covenant by Charles Hill for the production 
of title deeds. The Defendant, Mat/, then averred, that 
Samuel Mai/ being by virtue of this deed possessed of the 
next presentation to the vicarage, afterwards, on the 5th of 
October, 1801, made his will in writing, and thereby gave 
and bequeathed to E. T, May all his right, title, and in* 
terest in and to the same advowson, and having made 
'Eamuel Thompson May his executor, on the 1st of Ja- 
nirnry, 1803, died, without altering or revoking his will, 
whereupon the said Samuel Thompson May duly proved 
the same, and assented to the said legacy; and that E, T* 
May having thereupon become possessed thereof, the 
said vicarage on ithe 1st of June 1807, became and yet 
was vacant by the death of Samuel Cook, which was the 
first and next avoidance after the said grant to the said 
Samuel May / whereby it belonged to tlie said E. T. May 
to present. The Defendant, E. T. May, secondly pleaded 
the same introductory fiurts as before, alid that the in* 
denture of Ist December, 1773, was made on no other 
consideration than that which is tlierein expressed, and 
on no valuable consideration whatsoever; and that ihe 
same was fraudulently made by the said Charles Hill the 
father, with intent to deceive and defraud the said Samuel 
May. The plea then went on to state the proceedings 
on the first quare impest and the trial; and that by con¬ 
sent of the parties, and of the said Charles Hill the father, 
present there in court, and consenting to the proceedings 
thereinafter stated, tlte said Charles Hill the father tiien 
and there pr^ending and claiming to be itdereste$ in the ad" 
wmonqfthe Said vicarage , and neither producing^ or giving 

notice 
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notice of the said indenture of the Isf dai/ of December, 
1773, a verdict was found for the said Robert Cook^ &c.; 
the plea then proceeded to state the other circumstances 
as in the former plea. , 

The Plaintiff to the first plea of the Defendant May 
replied, that Samuel May had not any right, title, or in¬ 
terest whatsoever of, in, or to the said advowson of the 
right of the then presentation, or of, in, or to the ad¬ 
vowson of the vicarage or parish church of Fremington 
aforesaid, or to tlie vicarage of the said parish church, 
at the time when the said suit in*\he said first plea men¬ 
tioned was commenced and was depending, or at the 
time of the making of the order of Nisi Prius^ or at the 
time of making the same a rule of Court, or at the time 
when the judgment was entered up, or writ issued,’ or at 
the time when Samuel Cook was instituted and inducted, 
or at the time of making of the said deed of the 3d Octo¬ 
ber f 1778 : and to the last plea of the'Defendant May^ 
he replied in the same terms,.and concluded by traversing 
that the said deed of 1st December, 1773, was fraudu¬ 
lently made by the said Charles Hill the father with an in¬ 
tent to deceive and defraud the said Samuel May. The 
Defendant May, after several imparlances, demurred ge¬ 
nerally to the first replication, and rejoined to the last 
replication by tendering an issue on the traverse of the 
fraud. The PlaintifPjoined in demurrer and issue. The 
plea of the Defendant JLangdon was not material to the 
present case. 


Dens Seijt. in support of the demurrer. The inden¬ 
ture of December, 1773, to C. Hill, is a fraudulent con¬ 
veyance under the stat. 37 Elin. c. 4. and void against a 
subsequent purchaser for a good consideration. Doe ex 
dem, Botlwll v. Martyr, 1 New Rep, 333. That natural 
love and affection is not a valuable consideration will 

hardly 
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hardly be disputed, aftei the case of Doe dem. Otley v. 
Manning,, 9 East 59. (to which the Court agreed); and 
the only question therefore is, whether the grant o^ the 
presentation to S. Mat/, of, the 2d October 1778, was a 
conveyance for a good and valuable consideration. It is 
not necessary, in order to make a good conveyance under 
the stat. of 27 Eliz. that*the consideration should con¬ 
sist of money: any other good and valuable consideration 
is of equal effect'; and it is unnecessary to cite cases, to 
shew that the releasing of an adverse title is a good con¬ 
sideration. At the time of the compromise, Cooke and 
Hill had between thdrn, as the plaintiff contends, the 
whole advowson ; Cooke having the then vacant present¬ 
ation, and Hill the residue of the advowson ; Mat/ inter¬ 
posed his claim, and upon this claim a qiiare impedit 
came on to be tried, and while the matter was yet to 
be tried by evidence, that evidence being not yet dis¬ 
closed, the parties enter into a compromise; the whole 
argument against the value of this consideration is, the 
plaintiff’s assumption, that •if the trial had proceeded, 
the then Plaintiff would have shewn in evidence that 
the then Defendant Mat/ had no title at all, and 
that, though he gave up all his claim, yet, as he 
had nothing, therefore he gave nothing; this is an at¬ 
tempt to rip up the whole matter, and to put it on the 
same footing on which it stood on that day; but the 
answer to it is, the Defendant gave the release as a 
price, and the Plaintiff was content to receive it as a 
price : the one party was then content to take the re¬ 
mainder of the advowson only, and the other was con¬ 
tent to give it. That was therefore by his own admis¬ 
sion a valuable consideration, and must prevail against 
the prior grant in consideration of natural love and af¬ 
fection only. 


1809. 

Hili. 

v. 

The Bishop of 

^IXETER 

and Others. 


Shepherd 
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1809. Shepherd Serjt contrd. The first question is, il’'hetiiei* 

the plaintiff is estopped by the deed of 1778 from con- 
^ testing the defendant's title: and he clearly is not. If 

The Bishop of a grantor, indeed, should recite in a second voluntary 
conveyance, that the grant was made in consideration of 

Rfin 

a sum of money, he would be estopped by his deed from 
disputing that fact; but it would still be open to the 
grantee in the first conveyance to traverse the payment 
and to shew that the second deed was fraudulent. It 
makes a wide difference whether one claims under ano¬ 
ther by a title prior or title subsequent to the matter 
which is to impeach his rights. And the plaintiff, who 
claims by a priorttitle, is not estopped by any subsequent 
act of the father, although the father himself would be 
estopped. Admitting the authority of Otle^ v. Mannings 
tlte next question here is, whether a voluntary convey¬ 
ance be avoided by a subsequent voluntary conveyance; 
for it does not appear that the deed of 1778 was given for 
any valuable consideration. It is not sdfiicient merely to 
state in a pica that a deed i? made upon good considera¬ 
tion ; the consideration mast be set forth in the plea, that 
the Court may judge of its value. If the deed had been 
stated to be made in consideration of a sum of money, the 
Court would have seen at once that the consideration 
was good: it must also be averred, indeed, that the 
money was actually paid. If a deed were made in consi¬ 
deration of marriage, that would suffice; but the mar* 
riage must be specially averred in pleading, to give tlie 
opposite party an opportunity to traverse it. Tliis plea 
merely amounts to saying, that on the former occasion 
the defendant said he had a title, and released that which 
he said he iiad. The consideration was the defendant's 
title against the plaiiitiflls: in order to try the value of 
it, it is necessaiy to ask what was his claim, that it may 
be seen whether it was something substantial, or at least 

apparently 
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apparently so. If he had set out on the &ce of his plea, 
a title which was clearly bad, which could be dubious to 
no one for a moment, the Court would not say that a re> 
lease of that title would be ^ good consideration. And 
since no title is stated, none can be presumed. Consist¬ 
ently witli tlie whole of this plea, May might have iiad 
no grounds whatever for his pretensions. However good 
tlie^ plaintiff's title may be, he could disprove none of the 
facts here stated. The plea barely amounts to pleading 
that in 1778 Hill conveyed for good consideration; 
which clearly would be insufficient. If such a plea will 
avail, a second voluntary conveyance with a little con¬ 
trivance may always be made to avoid former one: it 
T? only necessary to feign an adverse title, and to release 
it, without stating what it is. In this compromise there 
was no good consideration whatever moving towards 
Charles Hill the father, for he was no party to the record 
in that suit, nor could his estate be at all affected by the 
event of it. The matter in dispute was the right to the 
then vacant presentation, which clearly did not belong 
to Charles Hill^ on account of the prior grant of it to 
Cooke, If May,^ upon establishing an apparent title to 
the advowson, had obtained judgment in that cause, it 
could not have operated against the rights of *Charles Hill^ 
who was no party to the action. At that time Hill the 
father had no such 10161*681 in the advowson as would 
enable him to take a release. Until the father slmuld 


have previously defeated the first conveyance, the whole 
estate was in the son, and the mere release of May to the 
father could therefore operate nothing, because the fk- 
ther had no estate in him, consequently it was no consi¬ 
deration. IaH. s. 447. Also in releases of the rifd>t 
which a man bath in certain lands, &c., it behoveth 


him to whom the release is made in any case, that he 
hath the freehold in the lands, in deed, or in law, at 


“ the time of the release made.” Co, Litf. 266. a. “ He 


to 
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“ to whom a release of a right is made must have’the 
“ freehold.” Whatever interest, therefore, passed from 
^ Samuel May under that compromise, enured for the be- 

The l^sjhop of nefit of Coolie only, and not for the benefit of HilL 
And supposing for a moment that the release of the next 
presentation to CooJce^ was a good consideration as be¬ 
tween May and Cooke, yet the advowson not being in 
Hill the father at the time of the release to him, there 


was no good consideration moving towards him. But 
the consideration must also be adequate, as well as va¬ 
luable. Upton v. Bassett, Cro. El. 445. Anderson J. 
says, ‘‘ It is clear a fraudulent conveyance is not made 
void against all,»by that statute, but only against those 
who afterwards come to the land upon good considera¬ 
tion ; for so arc the words, and so was the intent of the 


statute: and therefore if a man who hath not good go¬ 
vernment of himself, malv^s a conveyance, by advice of 
his friends, of his lands upon trust, and without any con¬ 
sideration; and afterwards one procures him, for five 
hundred pounds, or other petty consideration, to sell unto 
him land worth five hundred pounds per annum; although 
this last purchaser pays money, yet he shall not avoid the 
first conveyance; for the statute was made to help those 
who came to land upon good consideration lawfully, and 
not without consideration, or by any indirect means: and 
this case hath been resolved.” Doe dem. Watsonv. Rout- 


ledge, Cowp. 7J2. was decided on the same ground. [The 
Court observed that they had no means to judge of the 
adequacy of the consideration in this case, and the pro¬ 
position must be confined to such cases where the consi" 
deration was so small as to be palpably fraudulent. Sudi 
a deed, it was true, would not avoid a prior voluntary 
conveyance.] It is manifest upon the free of this plea, 
that the consideration was so smaU asto be palpably frau« 
dulent. ^ 


Zent 
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J^eris ill reply. There is great reason to impute fraud 
to the plaintiff, who having been conusant of his &ther*9 ^ . 
buying off this claim upon the estate which he himself 
derived from a voluntary conveyance, and knowing that The Bishop of 
the &ther treated the defendant*s title as real, and bought 
it as such, is now desirous to dispute the consideration 
he was to pay for it. The defendant's whole argument 
rests on the supposition, that the father colluded with a 
stranger to defraud the son by the second conveyance, 
which is inconsistent with all probability. It is very ap¬ 
parent what inducement the father had to join in the 
compromise between Cooke and May: he then had in 
himself and his son the whole advowson, except the pre- 
.aeptation granted to Cooke, and wished to quiet the title: 
he therefore came in, not upon a device to defeat the 
right of his son, but to confirm it, the interest of the 
father and son then being one; and it is too late now to 
say that the son is not estopped as well as the fother. 

The plaintiff has not pleaded that the second conveyance 
is fraudulent, which he might have done if it were so. 

The argument drawn from Littleton to shew that a re¬ 
lease could not operate, begs the question, for if the se¬ 
cond was a conveyance for valuable consideration, the 
father stiU retained such ini interest that* the release 
would operate: but that argument is of no avail for 
another reason, namely, that the deed contains the words 
give and grant, which will pass the estate, if the word 
release will not. In the case of Hoe v. Mitton, 2 Wils* 

356. where a widow having a rent charge issuing out of 
the whole of an estate, parted with her security on the 
whole, and took a security on a part for the same sum, 
in consideration of having a remainder over limited to 
her younger children, it wf^s held to be a conveyance for 
a valuable consideration. That case coincides with this 
in two points; first, ti^t it was a relinquishingiof the 
whole in comnderation of a part; and, secondly, it proves 
Toil. 11. o that 
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tfiat there may be other valuable considerations besides 
mdney. 

Cur. adv. vult. 

Mansfield C. J. now delivered the opinion of tlie 
Court. This is a writ of quare impedit against the Bishop 
of Exeter^ and Edward Thompson May and Richard 
JLangdon^ who have obtained from the bishop the institu¬ 
tion of Lang^bUf upon the presentation of May^ to tlie 
living of Fremingion. The title of Charles the Plain¬ 
tiff in this action, depends on a deed executed to him by 
his iatlier, and set out in the declaration. 1 take no notice 
of what is pleaded by other persons, only what is pleaded 
by May. His Lordship then recapitulated the substance 
of the first plea, and observed that the next plea stated 
the same things, and further alleged fraud in fact, on which 
issue was joined. The replication to the first plea is, that 
Samuel May had no interest in the premises : to this there 
is a demurrer, and two or three questions are made. The 
great objection and ground of demurrer to the replication 
is, that it is just the same thing whether S. May had or 
had not any actual title; for he gave up whatsoever he 
had, and therefore it is quite immaterial what he had. 
The ground ,on which the Defendant proceeds is, that the 
deed of 1773 was a voluntary deed without any considera¬ 
tion but love and natural affection, and therefore void 
against a purchaser for a valuable consideration by the 
rtat. of Eliz. That S. May is a purchaser from C. Hill; 
and therefore, being a purchaser, the voluntary convey¬ 
ance previously made firom father to son, became void 
against him. Now on the general doctrine that voluntary 
deeds, however reasonable, are void against a subsequent 
deed in consideration of money, there chn be no doubt^ 
for very strong cases have decided, that if a inan after 
marriagp make the most prudent settlement on his wife 
and children, such a deed as every wise man must approve, 


if 
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if the &ther is dishonest enough to sell it for money after¬ 
wards, he may. The question therefore is, whether this 
is a release made for a valuable consideration. There can 
be no doubt in general, that the giving up a right, without 
fraud, is a valuable consideration; the relessor parts with 
that, for which the other party may. very reasonably give 
money ; but it is suggessed on the other side, that this might 
be done fraudulently on the part of the father to cheat the 
son. It might be sufficient to say we do not presume 
fraud; but that if there be fraud, it should be the subject 
of a plea; but it is exceedingly difficult to discover how 
fraud could be committed here. The father might have 
sold the advowson for a sum of money aj: once; and no 
'-doubt, if his otgect was to defeat the estate, which he had 
before given to his son, unquestionably he would thereby 
have acquired what he wanted: but it is not likely that 
he wished to give to May, rather than to his son, the next 
presentation after that to which Cooke was entitled. One 
cannot see what addvantage he could get by this transac¬ 
tion, for be got no mouey; w^ must therefore conclude 
that the release was intended tor security to his son’s title, 
and that he thought it beneficial fo his son’s title to make 
this bargain. And in this view of the case, the son will 
have the benefit of this releftse in his future right to the 
advowson. The Plaintiff might have replied fraud in the 
father, if he would, and mi^t have gone to issue on it; 
but he has not. We are therefore of opinion that the I)e<* 
feudant is entitled to tbeju<%ment of the Court 

Judgment for the Pefendaot 
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June 20. 


A fine sur 
concessit may be 
levied where the 
intention is to 
pass several 
mesne particu* 
lar estates, and 
a reversion in 
fee. 


Ludlow and Wife, Conusors. Drummond and 

Others, Conusees. 


QEZiLON Serjt. on a former day had moved that a 
fine sur concessit mig^ht pa««8, which the parties had 
covenanted to levy, but which the cyrog^rapher had re* 
fused to allow, under the idea that this species of fine was 
not the proper fine to pass an estate in fee. SeUon con¬ 
tended, that it was at the peril of the party what might 
be the operation of the fine levied, and that the rare oc- 
cuirence of a particular fine did not render it propt* 
that the officer of the court should prejudge the question, 
and refuse to let it pass. The premises intended to be 
conveyed had been devised by a will which first gave an 
estate for life, with several intermediate estates of inhe¬ 
ritance, with the ultimate remainder over in fee; but some 
of the limitations were so framed, that it was very doubt¬ 
ful w^hether they gave merely an estate for life or any 
greater estate, and the parties had been advised to levj 
this species of fine, because a fine sur conusance de droit 
might possibly work a forfeiture of some of the estates 
intended to be conveyed, and so defeat their intention ; 
whereas a fine sur concessit would equally pass an estate 
for years, for life, in tail, or in fee, as Mr. Cruise observes. 
On FineSf 65.: but 2 BL Com., to which he refers as his 
authority, does not enumerate the two latter estates. Or 
such a fine may be levied, as Mr. Preston remarks in his 
work on conveyancing, 212, by the words, all and what- 
‘‘ soever other estate the party hath in the premises.” 
The effect of such a fine was much considered in the case 
of Piggot on the demise of Lae v. the Earl of Salisbury, 
S Mod. IW. T. Jon. 68. 2 Leo. 154. 3 Keb. 3S1, See. 
And though the Court came there to no decision upon the 
pointy it seems to have been considered that such a fine 

was 
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was good. In the case of Lethieullier v. Tracy^ 3 Atk» 
728. 730. Lord Hardwicke Chancellor, held that a fine 
sur concessit might well pass a reversion in fee. 

Citr. adv. mlt* 
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On this day Mansfield C. J. observed, that West's 
Symboleography^ which had always been esteemed a book 
of authority, p< 2 r< 2. .f. 127., contains a precedent of such 
a fine in the words, quod preedict. H. 8^ M. concesserunt 
et reddiderunt tenementa preediefa cum pertinentiis preefaio 
T. et heredibus suis, durante vitd ipsius M. with warranty 
of the same estate. In s. 63. a like fine is levied, with a 
grant of two terms of years, if a life so logg last, remain- 
TSbr for life, with the reversion over in fee. 

. Heath J. observed, that anciently the courts would 
not permit such a fine, but that in the cases eited on the 
motion, it was taken for granted in argument that such a 
fine might be levied. 

, Rule absolute (a). 

(«) But see Seymour v. Barkerj post. Mich, term, 1809. 


Bolton v . Gladstone. 


June 20. 


T his was a writ of error brought to reverse a judg* If it can be 

ment of the Court of King’s Bench. The Plaintiff ^i^cerned on the 

" iRCC ot Inc 

below declared upon a policy of insurance, effected by tence of a fo- 

the Plaintiff, as agent, upon the ship Oxholme and her reign Court of 

prize, that the 


Court con¬ 
demned on the ground that tlie pi;pperty was enemy’s property, the sentence is 
conclusive evidence in the court^ here that the property was not neutral ; 

Although it appears on the fkCe of the sentence that the prize Court attained 
that conclusion through the medlutn of rules of evideufe and rules of presumption 
established only by the particular ordinances of their own country, and not ad¬ 
missible on general principles. 


cargo. 
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cargo, both warrartied Dmtisky at and froiM the island ot' 
St* Ttwmas to the coast of Ajricoy daring her stay and 
trade there, and at and hrom thence to StfrYnam, with leave. 
to call at Bermuda on her outward passage, and to ex¬ 
change goods and slaves with any Tessels. The declara¬ 
tion averred that James ^[azxeUy James Murjdt^y arid 
R, D, Jenitings were interested in the ship and cargo to 
the whole amount insured; that they were at the thne of 
the insrwance, loss, and action brought, Danish aubject% 
and tlmt the ship and cargo were Danish ; the loss averred 
was a capture by persons unknown ^ Upon the trial of 
this cause at Guildkallf a special verdict was found, which 
in substance stated. 

That the Plaintiff, as the agent of JIazseU, Murphy^ 
and Jennings, and on their account, effected the policy 
in , question, which was subscribed by the Defendant, 
upon the ship Oocholme and goods. That the cargo was 
loaded on board the ship at the island of St, Thomas for 
the voyage insured; and that the ship (Xxholme was at the 
time of lading of the goods on board, and of the making 
of the policy, and until, and at the time of the capture 
and loss, a Danish ship, and the property of Haz2ell, 
Murphy, and Jennings, and that the cargo was also 
Danish property, being the prbperty of Hazzell and Co.; 
that Hazzell, Murphy, and Jennings were, during all 
the time aforesaid, subjects of the King of Denmark, re-- 
siding and domiciliated at the Danish island of St. Thomas, 
and isOerested in the ship and cargo to the amount in¬ 
sured. That the ship at the time of her sailing, aiui 
during her whole voyage, until, and at the time of 
tlw capture, had on board, to shew that she was a 
Jkmish ship, the papers following, viz. a JLattn pass, a 
MedHenranmn pass, a lull of sale, a muster roU, a mea¬ 
sure brief, e eprtificate of property, and every other db- 
cument usually carried Danish shipt* That toe AilNfc 
•nd seeond mate, and other officers, and the crew of the 

ship 
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ship at the time of the voyage, were Danes and Swed^^ 
except one man^ who was an American f and that not 
one roan on board at thh time of the capture was a sub¬ 
ject of any nation in a sUte of hostility to France. That 
at the time of making the poKcy, and from thence, un¬ 
til and at the time of the capture, there was open war 
between Great Britain and France. That the ship With 
her cargo on board sailed from 8t. Thomas^ and in tiro 
course of the voyage insuied, was captured fay two 
French fngates, and carried into the French island of 
Senegal, where proceedings were instituted befi»re the 
tribunal ft>r determining questions of prise; and that 
Court, upon the grounds stated in the following sentence, 
"ITondemned the ship and cargo as good and lawful prize, 
and ordered them to be sold ; and that they thereby be¬ 
came wholly lost to the assured. The sentence of con¬ 
demnation was as follows: Liberty, Equality. I, 

Emilie Bhnehot, commandant and administrator of Se* 
negal, Goree, and their dependencies, assisted by Citizen 
Sebastian Mahoire, chief of tfac civil courts of the marine 
in this island, P. A. Marca, and Paul Bents, merchants, 
of A war, and Joseph Francois Charboniere, registrar of 
this colony, having seen the verbal process of the cap¬ 
ture of the ship Oxholme, dairying DanisK colours, Cap¬ 
tain J. Fowle, seized the SOth of Germinal last by the 
frigate of the Republic Regenerie, commanded by Citi¬ 
zen WilUmets, capitaine de ^aisseau; having examined^ 
and compared all the instruments and papers relating to 
the said ship Oxholme, particularly two muster rolls, one 
in the Danish language, dated 15th Novemher 1797, uiIkI 
the other in the English language, dated 17th NovemhW 
1797, and a bill of sale of the aforesaid ship, dated 3fth 
May 179(^ signed, J. H, J. Plewsher; considering'thiil 
the vessel, of what built unknown, wins sdd to irsul^^ 
of n neutral power only since the declaration dT tiro pre- 

' sent 
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s^nt war, and that the bill of sale makes ao mention 
either of her place of built, or of her original owner: 
that the mate, and the third officer, were naturalized 
XXanes only sinoe the declaration of the present war \ 
and that the greatest part of the white men of the crew 
were sulvjects of hostile powers; I decree the said vessel, 
the Oxholme^ to be good and lawful prize^ conformably to 
tifi 10/A, llth^ and \Stth articles of the Yegulcdions concern-’ 
ing prizes, of the 21st October 1744, which are thus 
worded; ‘ Kvery vessel of enemy’s built, or which shall 
have been owned by an enemy, shall not be deemed to 
be neutral, or belonging to an ally, if there be not found 
on board some authentic instruments, certified by pub¬ 
lic officers, who may ascertain the date of them ; whiclr 
prove that the sale or transfer thereof was made to some 
one of the subjects of allied or neutral powers before the 
declaration of the war,’ &c. * No respect shall be 

paid to passports granted by neutral or allied powers, 
either to the owners or masters of vessels who are sub¬ 
jects of hostile states, if they were not naturalized be¬ 
fore the declaration of the present war.’ ‘ All foreign 
vessels shall be lawful prizes, on board of which there 
shall be a supercargo, merchant, clerk, or marine officer 
of any of his‘majesty’s enemies, or of which the crew 
shgll consist of more than in the proportion of one third 
of seamen who are subjects of hostile states.’ Accord¬ 
ingly, I decree the said vessel, the Oxholme^ to be sold 
in the usual form, and the proceeds to be delivered to 
whom of right they belong. Done at the government 
house, of the French island of Sene gat Signed, .Paul 
ms, Morca, Malvoire, Blanc.hoL Charboniere.^ Registrar.” 
But whether,’&;c. The Court of King’s Bench gave 
jpl^ment for Ihe Defondant. 

. This case was argued in the Exchequer-chamber in 
tcerm 18(^, by Jennings for the Plaintiff in error, 
ipd SearkU for the Defendant. 


Jennings 
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Jennings for tl^e Plaintiff. The principle was laid 
down by Lord Man^ield, in the case of BernartU v. Mot- 
teux^ 2 JDoug. b74., that no sentence of a foreign court, 
on the face of wliich it did not expressly appear, that the 
condemoation proceeded on tKe ground of the prize being 
enemy's property^ was conclusive to .disaffirm the war¬ 
ranted neutrality. The clearest inference of enemy’s 
property, if the l^et is to be gathered from the sentence 
by inference only, will not suffice. The cases of PolUxd 
V.. Bell, 8 T. R. 434. Price v. Bell, 1 East 6^3. Mayne 
V. Waller, S Park, 6 ed. 474., are all consonant to this 
principle ; and if it had been still adhered to, much in¬ 
justice would have been avoided. The .first case which 
- departed from it was that of De Souta v. Ewer, decided 
at Nisi Prius by Lord Kenyon, C. J. at the Guildhall 
sittings after Hilary term, 1789, reported in Park, 4th 
ed. 361.; but his Lordship in a subsequent case of Hel~ 
Strom V. Rhodes, 8 T, R. 444. n, desired that it might no 
longer be considered as of any autliority, and it is there¬ 
fore unfit that a decision which lias thus been reconsi- 

• 

dered and annulled by the same judge who pronounced it, 
should again be set up. It does not appear on the &ce 
of the sentence, that the neutrality of the Oxholme was 
in question before the court of Senegal, 'The sentence 
itself expressly declares tliat she is a neutral, but imputes 
that she became such after the commencement of the 
war. The Court must therefore necessarily have con¬ 
demned her as a neutral; the sentence, it is true, sets 
outs a number of French ordinances, which have not 
been complied with,fl>ut it does not state the fiiilure to 
observe them as an indication of fraud, and of enemy’s 
property, but as the substantive ground of condemnation.* 
The ordinances require that iqpou the purchase of a ; 
by one neutral of another^ certain tilings shall, be pdr-, 
formed, which may often be impossible; but tii%se ,hdng ' 
merely French ordinances, andnot fovudbd on the hifirof. 
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nations, afa not obligatory on the Dunes, The soh« 
tence eiridently proceeds on the absence of a single d[orn- 
mcnt. The n^ords good and lawful pnze occur in all 
sentences; and although tliey are found in this, the 
whole sentence appears to proceed on a ground which 
foi^tides the warranty of neutrality. The sentence states 
that the mate and third odicer are Danes naturalized 
since the war began ; that the greater part of the white 
men of the creW are subjects of hostile powers. The 
court below relied on these circumstances, and supposed 
that the French court decided on them as indicia of ene¬ 
my’s property; but they are such as could not legiti¬ 
mately warrant the French court in coming to this con¬ 
clusion. Lord Kenyon C. J. thought that the French had* 
no right to make ordinances to bind other nations. In 
the case of Pollard v. Bell, the French sentence proceed¬ 
ed on the ground that the captain’s quality of enemy 
** served to legitimate the prize;” yet the Court held 
that the warranty of neutrality was not broken : And in 
Bird V. Appleton, 8 T. Jt. 5f»6., lA>rd Kenyon said, that 
the case of Pollard v. Bell was decided after great consi¬ 
deration. The judgment of the court below will amount 
to a decision, that all sentences of condemnation what¬ 
ever disaffirm* the warranted' neutrality. The case of 
liOthicm V. Henderson, 3 Bos, Pull. 505. does not affect 
this case; for the sentence there expressly finds that the 
ship was not neutral property, but was to be deemed 
“ the property of the enemies of the RepuWic.” In the 
case of Kindersley v. Chase, 2 Pnrk, 6 ed. 486. it clearly 
appears on the face of the senten^, that the ship was 
condemned on the ground of its being enemy’s property. 
In the present case no such grounds appear on the Sen¬ 
tence. But even if the sentence did cdtidenm It as ene¬ 
my’s property, it is not conclusive against the maintiflT 
in the preSM*nt action. In the Duchess of K^gstdSdk 
11 $t. Tr. distinctioii was taken as to -tite nlfect 
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of tentenciSR in rem: that tliey conclude the property of 
the thing against which the process is, but that they are 
no further admissible in other courts having equal cog¬ 
nizance of the cause, as evidence of personal rights, than 
so far as their justice is apparent ^ and that as to all per¬ 
sonal rights, the party afiected is at liberty to impeach 
the sentence. ’[Mansfield C. J, observed, that this argu¬ 
ment would go to impeach by collateral evidence every 
sentence that could be pronounced, and the authority 
cited either could not be law, or was misunderstood.] 

A condemnation, in order to bind the property, must be 
the act of a court of competent jurisdiction. But it ap¬ 
pears on the &ce of this sentence, that jt is not the act 
of a competent court of prize. In the case of the ship 
Flad 1 Robins. 135. Sir W. Scott determined, that 
a court of prize must be constituted not only in confor¬ 
mity to the general speculative principles of the law of 
nations, but to the usage and practice of nations. But 
this court lias none of the characters of a legal court of 
prize. 

Scarlett, contra. The special verdict expressly states, 
that the proceedings were instituted before Uie tribunal 
for determining questions df prize; and tlW names and 
titles of the persons adjudging do not militate with this; 
nor is it to be therefore inferred that these persons are 
not commissioners of prize, because they^call themselves^ 
by other descriptions; if, however, there had been any 
doubt on this point, it was a question to be submitted 
the jury. It is unnecessary to go through the cases that 
have been cited; for none of them, not even Bemardi v. 
MoiteuX, is applicable. It. may be admitted that if the 
sentence 4oea not proceed on the ground of the ship 
being eneo^'s property, it is not conclusive against the 
neutralityi .The whole question therefore turdb^on the 
confitructien of the sentenMn the circum^aiite's of suspi¬ 
cion 
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cion which are stated, that the ship is of built unknown, 
that it has been sold to the neutral since the couimence* 
nieiit of the war, which is not only a violation of the 
French ordinances, but in some cases would be deemed 
to violate the law of nations according to our own inter¬ 
pretation of it, all are pregnant with fraud. The 10th 
ordinance is a rule of evidence by which the French 
court was bound % and although it might not be the rule 
of evidence in our courts here, we are not the less bound 
by the French sentence. Several acts of parliament pre¬ 
scribe particular modes of evidence in this country : the 
mutiny act makes the copy of a soldier's examination 
evidence of his settlement, of which the examination 
itself is not evidence. Suppose a cause to be tried in ' 
Scotland depending on this question; it is impossible to 
contend that a Scotch court could reject the evidence of 
an order of the court of General Quarter Sessions in this 
country adjudging the settlement, upon the ground that 
their adjudication was founded on no better evidence 
than such a copy, and that a rule admitting that evidence 
w'as unreasonable. Sir W, Grants Master of the Rolls, 
W'ell lays down this doctrine in the case of Kindersley v. 
'Chase^ where he says; “It has been matter of com- 
“ plaint against us, (how justly, is another considera- 
“ tion) that we have no such code, (as the ordinance 
“ of Louis XIV. of 1681,) by which neutrals may 
learn how they may protect themselves against capture 
“ and condemnation. Now the [/rencA] court in this 
case seems to me to have well and properly understood 
“ the effect of their own ordinances. They have not 
“ taken them as positive laws binding on neutrals, but' 
they refer to them as establishing legitimate presump- 
“ tions, from which they are warranted to draw the 
conclusion, that it is necessary for them to arrive 
at, befere they are entitled to pronounce a sentence ^ 
of condemnation.” It cannot be conceived from read* 
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ing iJbis sentence^ that the ship was condemned as lawful 
prize upon the ground of being a smuggler, or for any 
other fiscal purpose: it is apparent that she was con¬ 
demned as prize of war. The ordinance, it is true, does 
not say in express terms that under such circumstances 
a <ship shall be deemed enemy’s property, but it says she 
shall not enjoy the benefits of neutrals or allies: and as 
there are but three known relations of nations, neutrals, 
allies, and belligerents, if the two former are excluded, it 
necessarily follows that a ship belongs to the latter. The 
practice of the French courts requires the captured to 
exhibit proof that the ship was not owned, and not built, 
by an enemy; and although there is no proof that she 
was owned or was built by an enemy, in the absence of evi¬ 
dence to the contrary, the court condemns her agreeably 
to those ordinances. The language of the court of Sc- 
negal then, in pronouncing this sentence, amounts to 
this ; that according to the rules of evidence which have 
been laid down to assist them, they declare this to be ene¬ 
my’s property. And in all cases where the court draws 
the conclusion of enemy's property, whatever be the pre¬ 
mises ou which they form it, the decision is binding. In 
the case of Baring v. Claggett, 3 Bos. SOI. the sentence 
of condemnation was entitled the condemnation of the 
“ English ship Mount Vernon,'" and Lord Ahanlcy C. J. 
observed, that if those w'ords were to be deemed part of 
the sentence, Uiey were of themselves imperative ou tlie . 
court to hold that the warranty had not been complied 
with, but that whether she was condemned as not being 
an American, or for not having those documents which 
entitled hc^ to the privileges of an American flag in 
the coui’t of a belligerent power, the sentence was con- 
clmsive. The case of B^rzillai v. Lewisy 2 Park, 6 e<l. 
469.« and many otkei? cases^ have proceeded on the same 
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Setmings in reply. This iease exactly coincides Trith 
that of V. Chase. The contract herds, that 

the ship Is neutral, not that she shall be so navigated as 
the French ordinances require neutrals to be navigated; 
and the sentence expressly states that she is neutral, and 
thereby shews that the Plaintiff has comjilied with the 
warranty. Cur. ado. vult. 

K 

On this day Mansfield C. J. delivered the opinion of 
the Court. 

The question here is, whether the sentence of con¬ 
demnation on which the defence to this action is founded, 
is conclusive evidence against the Plaintiff, that the ship 
insured by this policy was not r Danish ^h\p. The in-- 
surance is on a voyage to St. Thomas: the ship is taken 
in the course of her voyage, and is carried into a port in 
Africa and condemned. The sentence of condemnation 
was given in evidence, to prove she was not Danish as 
Varranted: A special verdict was {bund, stating the 
facts. If the court were at liberty to look out of tfie 
sentence, there is very little doubt but that the sentence 
W'as wrong, and that the ship and car^ were Danish as 
warranted; but if we are not at liberty to look out of 
the sentence, it is very little inateriaLwhat were the cir¬ 
cumstances of the case on which that sentence was given. 
The part of the special verdict then on which the case 
depends, is the sentence of the court of Senegal (which his 
Lordship read.) It is sufficient to observe, that every 
letter relating to the ship’s papers shews that the question 
was, whether the vessel was Danish^ and neutral pro¬ 
perty ; and that it all goes to shew, that according to 
the rules prevailing in the courts of France^ grounded on 
their ordinances, the property was not neutral. In se¬ 
veral cases, sentences of foreign courts have been held 
not to b«i conclusive evidence on this head, because on 
the &ce of them it has appeared, perhaps inadvertently, 

that 



IN THEj]F^^^l|V-NINp»|y^AB 0*!*i^OR?GE III., 

% 

tliat the shipa were condeimied, not because thejr >/ere 
enemy’s property, .or not neutral, but on Sjame:^ol|ateral 
matter, tlm not having certain .papen».oa board; but 
such authorities do not apply to any cases where the 
Courts have determined, here, to condemn tlie yessel 
as not beuig neutral. If they come to the conclusion,, it 
is quite iiqroaterial through what media they arrive at it. 
Several circumstances here would have created suspicion 
in i^ny cohrt, and they could not have been mentioned in 
this sentence on any other ground than that of its being a 
question whether the property was neutral or not. In the 
case of JCindersle^ v. Chase, at the Cockpit, the Master of 
the Rolls has well explained in what light these sentences 
are to be considered. It is not that the ’courts of ibreign 
nations can condemn on their own ordinances, for they do 
not bind qther nations; but those ordinances are for the 
most part rules of evidence, or general principles of jas< 
tice, adopted for the guidance of their own courts; and if 
the property is condemned thereupon, though the rules 
might not be found in the courts of this country, and though 
all the French directions about the ship’s papers ai*e not 
binding on us, we must bn bound by tlte sentences pro¬ 
nounced upon those rules. Therefore the judgment of 
the Court below must be affirmed. 
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The Court 
would not per¬ 
mit a recovery 
to be amended 
by iiiijerting a 
parish not nam¬ 
ed ill the deed 
to make a te¬ 
nant to the 
prcBcipe, al¬ 
though it ap¬ 
peared that the 
parish was nam¬ 
ed in the in¬ 
structions given 
for preparing 
that deed, and 
that the lands 
were parcel of 
the estate of an 
ancestor, all 
whose estatewas 
intended to pass. 


CtUTTERBUCK, Demandant; Debary^ Tenant; 
Langton^ Vouchee. 

T he attorney employed in this case had received in¬ 
structions to prepare a deed to make a tenant to 
the praecipe, in order to suffer a recovery of all the mes¬ 
suages and lands of W. G. Ldingtony the father, and W. G. 
Langton the son, in the county of Gloucester^ which were 
formerly the estate of Bridget Langton in fee tail, with 
remainder to herself in fee. Amongst these premises was 
Siston farm, which lay partly in the parish of Siston^ and 
partly in the parish of Pucklechurck. The parish of 
Pucklechurch being inadvertently omitted both in the deed 
to make a tenant to the praecipe, and in the recovery. 

Shepherd Seijt. now moved to amend the latter, by in¬ 
serting the name of that parish. The Court were at first 
inclined to permit the amendment, conditionally on the 
parties filing an affidavit, stating the fact, which did not 
appear by the affidavit then before the Court, that the 
lands in Pucklechurch were parcel of the estate formerlj 
of Bridget Langton / but on»the affidavit of the circum¬ 
stances being produced in the following terra, the Court, 
adverting to the omission in th^ deed, observed that as to 
the land in Pucklechurch^ there could be no good tenant 
to th^ prascipe, and therefore refused the amendment. 
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T his was an action for money had and received, Under tlie Ifi- 

brought to recover back from the Delhiidant, who c. 

was collector of the duties payable at the docks in the 12 . and ^ G. 3, 

port of XAv^rpool, the sura oCSS/. 15s. 3d. which had been 

. » . » ^ ' which clears out 

paid by the Plaratilfs by compulsion, and under a protest, from Liverpool ^ 

Upon the trial of this cause at iMncaster, at the Spring h‘?r home, with 

assizes 1800, a special verdict was found, which stated torns^with 

in substance, ‘‘ that the ship Kellon^ whereof the Plain- cargo, incurs 

tills then and still were the owners, belonging to and re- due duty, 

gistered at the port of Liverpool, was in September 1807 may^ffve traded 

about to clear outwards from Liverpool with a cargo of to intermediate 

goods for Halifax in North America; and ^at there- ports, and sold 
, ^ . - .. /,» 1 U , • more than one 

upon the Defendant, being the collectorofthe dock duties of cargo during her 

the port of lAverpvot, as such demanded from the Plain- absence. ^ ^ 

tiifs, as the owners of the said ship, payment of 33/. 15.v. th^o 

3d. as and tor the Liverpool dock duty, by him insisted to ,^te imposed on 

he payable on her so clearing out, and refused to permit ships tradieg 

the ship to clear out until the same should be paid, [o^the^ost^^is- 

Whereupon the plaintiffs, as the owners of the said ship, taut ofthe sove- 

paid to the Defendant, as such collector, the sum of *’*^1 to 
* •' ^ ' whicji snctrRucs 

33/. 15s. 3d. in.ojftler to enable the ship to clear out and during the in- 

proceed from Liverpool for Halifax. That the sliip did terral. 
thereupon clear out and proceed ..with her cargo from Li¬ 
verpool to Halifax, where the same was discharged, and 
another cargo was shipped on board the said ship at Ha¬ 
lifax for Demarara in South America; w'ith which last 
mentioned cargo the same ship afterwards sailed from 
Halifax and arrived at Demarara, where the same goods 
were discharged, and anoftier cargo of goods was there¬ 
upon shipped on board the same sMp at Denihrara, ftw 
Liverpool, with which last mentioned cargo the same ship 
afterwards sailed fyom Demarara ftw Liverpool, and wi^ 

TOL. 11. H the 
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the same cargo arrived there in June 1808. That upon 
her arrival at Liverpool^ the Defendant, as such collectoi*, 
demanded from the Plaintiffs, as the owners of the ship, 
payment of a Oirther sum of S3L 15s. 3d. as and for the 
^Liverpool dock duty, by him insisted to be payable on 
her entry inwards, and refused to admit the ship to ent^ 
until the same should be paid. Whereupon the Plain* 
tiffs, as such owners, paid to the Defendant, as such col* 
lector, the sum of 331. 15s. 3d. in order to obtain an en* 
try inwards for the said ship into the said port of Xi«er- 
poolf having first protested to the Defendant, as such 
collector, against the validity of the demand. But whe* 
ther, &c. 

The duties in question were first created by an act 
passed 8 Ann. c. 12. the preamble of which recites that 
the entries into the port of Liverpool had been found so 
dangerous and difficult, that great numbers of strangers 
and others had frequently lost their lives, as well as ships 
and goods, for want of proper land>inarks, buoys, and 
other directions into the said harbour, and when such 
ships had entered the said port, had been exposed to 
great dangers for want of a convenient wet dock or ba- 
son; and that it was conceived to be highly necessary 
for the preservation of sliips, that a convenient wet dock 
or bason should be made, and that at t|lie entrance into 
the said port and harbour, buoys should l>e placed, and 
necessary land-marks erected: and also reciting that the 
mayor, aldermen, bailifis, and common council of the 
borough, in order for making the said dock or bason, 
had granted a piece of ground, containing four acres or 
thereabouts, parcel of the waste of and'belonging to the 
said borough and corporation. But forasmuch as making 
the said dock or bason, and the sluices and canals thereto 
intendei to belong, and for preserving and maintaining 
the same (when made), would cost more than the inha** 
bitants of the borough and corporation could raise, and 

that 
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that the same could not be effected without the aid and 
assistance of all persons trading to and from the same; 
and the hazard and danger all ships are, exposed to for 
want of such advantages, would be by this means in a 
great measure taken away ; it was by the first section 
enacted, that the said piece of ground should for ever be 
and remain to the use, intent, and purpose before men¬ 
tioned. And by the third section it was enacted, that 
for the better effecting and support of the premises, 
there should, from the S4th of June 1710, for the term of 
21 years, be paid unto the mayor, &c. or to their collec¬ 
tors or deputies, for every vessel, (the Queen’s ships of 
war, and others employed in her majestyis service only 
excepted,) trading or coming into or out of the said port 
with any goods or merchandize, (the limits and extent 
whereof are as far as a certain place in Hoj/lake called the 
jRedstones, and from thence all over the river Mersey to 
Warrington and Frodsharn bi-idges,) by the master, owner 
or owners of such hhip, the several rates, tonnage, keel¬ 
age, or duties (according to tfio full of their reach and 
burthen,) thereinafter particularly rated and described, 
for every ton of burthen of such ship, &c. (that is to say,) 
for every vessel using the coasting trade of this kingdom, 
trading to, and from the said port to any part of Bri* 
tain or Wales, the several rates and duties following, 
(that is to say,) for every ship so trading between the 
said port and St, David*s Head, or Carlisle, 2d. per ton ; 
and for every vessel trading between St. David*s Head, 
and the Land’s end, or beyond Carlisle, to any part in or 
on this side the Shetlands, or to and from the hie of Man, 
3d. per ton; and for every vessel trading to any part of 
Ireland, up the Queen’s channel beyond the Land’s end, 
or beyond the Shetlai^, 4d. per ton; for every vessel 
trading to and from Norway, &c. per ton ; for every 
vessel trading to and foom Newfoundland, &c.^ls. per 

H 2 ton ; 
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ton; for every vessel trading to and from the West In¬ 
dies^ Virginia^ or any other part of America^ &c. not 
named before, I 5 . 6d. per Ion. The fourth section di¬ 
rected that such duties should be paid at the time of such 
ship's dischargey either inwards or outwards, at the custom- 
house in the said port, so as no ship should he subject or liable 
to pay the duty but once for the same noyage, both out and 
home, notwithstanding such ship might go out and re¬ 
turn back with a lading of any goods or merchandize. 
It was provided by the 17th section, that the duties should 
not attach on any vessel which should be forced into the ‘ 
harbour by distress of weather, or of the enemy, or 
otherwise, and should in tlie said harbour or dock dis¬ 
charge or unlade, in order to repair any damage done to, 
or sustained by such ship or vessel, and should reiade the 
goods and merchandizes so discharged or unladen; nor 
to charge any ship or vessel with the duties aforesaid, . 
which should sell and deliver in the said harbour or dock 
any part of her lading, only in order to repair, refit, or 
victual; or for any other necessary services of such ship 
or vessel; or, (by the 18th section,) on any vessel be¬ 
longing to, or bound to or from the port of Chester, and 
coming within the limits aforesaid, in case snch ship 

t 

should neither load nor discharge the goods tlierein, 
within the limits of tl\e said port of Liverpool. By an¬ 
other statute passed in 2 G. 3. c. 86. 5. 7. it was enacted^ 
that the tonnage duties to be thereafter paid, or made 
payable by any of the said former acts, or that act, upon 
all vessels coming into or arriving in the port of Liveipool, 
should be made due. payable, and be paid at the dock 
ofiice to be kept in Liverpool, to the receiver or collector 
of the dock duties for the time being, upon the arrival 
of every such vessel inwards at Liverpool, and befoi;p such 
vessel should be discharged, or cleared inwards at the 
Custom-House, or by any custom-house officer. 

Lens 
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JLen$ Serjt. for the Plaintiff, asfuiraed, that in ordinary 1809. 
voyages only one duty was payable under these acts of 
parliament for one voyage out and home, and that the ^ 

question here was merely thi»^ whether the circumstances Gildart. 
of the ship going to Halifax^ changing her cargo there, 
and proceeding to Demarara, there discharging, and 
taking in a fresh cargo for England, constituted, within 
the meaning of these acts, one voyage or two. i\ndhe 
contended that this was only one voyage within the mean¬ 
ing of the third section of 8 Ann. which imposes the 
rates; the act is careles*^!) drawn, and does not pre¬ 
serve the same form of expression ; sometimes it speaks 
of vessels trading between two places, Ind to another, 
sometimes of vessels trading to a place, sometimes of 
trading up the Channel, but most frequently of ves¬ 
sels trading to and from tlie parts mentioned; which 
' shews that a trading to one place, and again a trading 
from some place to the port of hherpool, are compre¬ 
hended under the fiability to the single duty. With rela¬ 
tion to the port of inverpoolfit must be quite immaterial 
at how many intermediate places the ship touches while 
she is out. The consideration for the payment of the 
tolls, is her enjoyment ol’ the dock while she is at Eiver- 
pool, and the conveniences of that port are equal in de¬ 
gree while she is there, and therefore require only the 
same amount of compensation, whether the vessel goes only 
to Halifax, or proceeds to any further place. The iden¬ 
tity of the voyage, in the sense in which it is used in cases 
of insurance, is wholly foreign to the question. There 
indeed it is necessary to ascertain the risk insured, and in 
that view, the question whether a voyage is the same 
voyage, may often be material. If a ship comes to Li* 
verpool from several ports, she may so far be considered 
as making a voyage from each of those ports, that the 
same rate of duty may be due, which, is payabJb in re¬ 
spect of a ship coming from the most distant of them, 

but 
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but no fiirther. But to wbat number of ports soever the 
captain of the ship may chiise to go, is in all other respects 
wholly immaterial. 

Williams Sei^^. contra. It will appear upon that part 
of the special verdict which states the trading to Hali¬ 
fax^ Demarara, and Liverpool, that within the purview 
of this act two voyages have been performed. The sta¬ 
tute directs that there shall be paid “ for every ship trad¬ 
ing or coming into or out of the said port with any goods 
and merchandizes, the duties following, viz. for every ship 
using the coasting trade, and trading to and from the said 
port to any pdrt of Britain or Wales, the duties follow¬ 
ing, viz. for every ship so trading between the said port 
and St. DavifTs Head, &c. two-pence, &c.the words 

so trading" must be explained by what has gone be¬ 
fore, and each of the clauses fixing the diflerent rates of 
tolls must he read in the same way as if the first words to 
which the expression “ so trading” reVers, were repeated 
in every member of the <^ause. It would then stand 
thus in respect to the present case; “for every ship 
trading to and from America, ike. trading or coming into 
or out of the said port with pny goods or merchandizes, 
for every ton the sum of 1.?. Grf.” The first section 
having regulated the amount of the duty, the second 
directs when they shall accrue. Such duties to bo paid 
at the time of the ship’s discharge either inwards or out¬ 
wards, at the custom-house in the said port. Had the 
act stopped here, every laden ship would have been liab}(> 
to pay a duty both on coming in and on going out of the 
port. But a proviso follows, so as no ship shall be liable 
to pay the duty but once for the same voyage both out 
and home, notwithstanding such ship may go out and 
return back with a cargo; and the proviso is very spe¬ 
cially a^fd particularly worded, and its import is very 
confined : for it does not say that no ship shall pay more 
IbfUi once, notwithstanding that such ship shall both go 

out 
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out and return back laden with goods, but that the ship 
shall not be liable to pay more than once tor the same 
voj/age out and home^ although laden : the legislature con¬ 
templated therefore, that in •once going out laden, and 
once returning home laden, the ship might under some 
circumstances perform two distinct voyages; and it has 
made the identity of the voyage, therefore, a necessary 
condition to discharge the ship of the second duty. The 
degree of accommodation which may be received from 
the dock, is not the measure according to which the par¬ 
liament has settled these tolls. They are not made pay¬ 
able upon a ship's entering or quitting the dock, but on 
entering or going out of the port of hiver^ooly the extent 
of which is described in the acts, and is very great. If 
a ship enters the Mersey she is liable to the duty, though 
she receives no accommodation from the dock; and it 
may be legally and logically inferred, that every ship 
coming into any part of the port of TJvtrpooI, even 
against the will of*the master, would be also liable to the 
duty; except for jr. 17. whitli exempts vessels forced by 
stress of weather or an enemy into the harbour, (not into 
the dock,) and which shall unlade only for the purpose 
of repairing and relading ; or even which should not un¬ 
lade at all. Another exemption is enacted in favour of 
ships coming into and out of the port of Chester^ all of 
which would otherwise be liable. But a vessel which 
lies in the docks for many months together, and goes out 
in ballast for want of a cargo, pays nothing; so a packet 
which sails from hiverpool to Holyhead^ and almost daily 
has the use of the docks, pays nothing; for it is not, 
within the meaning of the third clause, laden with goods 
or merchandizes. It is, therefore, plain that the degree 
of accommodation is not the criterion by which the le¬ 
gislature estimates the liability to pay; otherwise the ship 
would pay duty in the ratio of the time she reihained in 
port; but the tolls are proportioned not to that circum¬ 
stance. 
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stance, but to the length of the voyage: the legislature 
probably assumed that the longer was the voyage, the 
greater would be the profit, and justly has enacted that 
where the ship has no cargo^ which is the misfortune of 
the owners, equaUyas of the trustees of the port, the 
loss shall not fall on the owi^rs alone. If this ship had 
been cleared out for Halifax and Demarara, and had dis¬ 
charged her cargo at Dmtarara, there might have been 
some ground to contend that it was one and the same 
voyage out and home: but the ship is cleared out for 
Halifax only: she discharges her cargo there, takes ano¬ 
ther cargo for Hemarara^ discharges that, and there 
takes a third cairgo for England. If there be any excep¬ 
tion which protects the Defendant from the general 
enactmenj: of the statute imposing the duty both on going 
Out and coming in, it is for the Defendant to shew it in 
pleading : otherwise he remains w'ithin the general scope 
and body of the act. The meaning of the act is, that 
when a ship goes out to a definite port, and receives a 
cargo directly homeward-boTind, tliat shall be considered 
as one and tiie sanie voyage : not so if she proceeds to 
any further port. The construction which the Plaintiff 
contends for would render the words “ trading or com¬ 
ing in or out” wholly useless, and synonymous with 
“ trading to and from,” which is merely descriptive of 
the vessel, and does not denote the event on which the 
toll accrues: but it is a rule that every w'ord must be 
made sensible if possible. And according to the Defend- 
ant’s construction these words are material, and cannot 
be rejected. 

JLenr, in reply. The Defendant’s argument rests on a 
mere verbal criticiqpi; and though it is contended that 
the use of the docks is not the consideration for the duty, 
yet no ottfer consideration has been pointed out. But 
the preamble which recites several inconveniences in 

» the 
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the then subsiRtingf state of the harbour; the want of 
buoys and landmarks, by which many strangers have lost 
their ships and goods, and the want of a convenient bason 
for vessels to lie in, shews that the accommodation is the 
consideration for the duty; and the act is compulsory on 
every vessel to load and unload in the docks, and not 
elsewhere. The words into or out of,” in this act, on 
which stress has been laid, do not recur so frequently as 
the words into fl/zd out of;” the two phrases are used 
indiscriminately, to express the same thing; and the whole 
act, being taken together, does not support the Defend¬ 
ant’s argument; nor is it clear, that on the act, but for 
the exemption, the duty would be payable both on com¬ 
ing in and on going out. That sentence of the act which 
gives the restriction is to be read as part of the^third sec¬ 
tion, which imposes the duty; it is not a separate section ; 
and where the restriction is part of the same clause which 
imposes the tluly, it is for the Plaintiff’ to bring the De¬ 
fendant within the duty, not for the Defendant to shew 
himself discharged. It is adfnitted that ii this luul Insen a 
voyage to llalifax and Dvmarara^ and back, it would 
have been one and the same voyage; and it can make no 
dilference wliether the whole destiivatioii is declared be¬ 
fore the ship sails or not; the officers of the port have no 
right to restrain her voyage, and if she declares it before 
she sails, she may renounce it at sea, provided that she 
pays the highest rate of duty which attaches on a voyage 
from any of the ports I’roin which she may return: but 
the duty :'< r rues only once, and paying that single duty, 
she may s.iil round the world. If the collector chooses 
to collect the duty before the vessel sails, it is only neces¬ 
sary for him to know the extreme point to which she is 
destined to go before her return. 


180^. 

Gl,AnSTONE 

V. 

Gildart. 
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Mansfielu C. J. This case depends entirely on the 
meaning of the 4th section. The act recites great dan¬ 
ger from want of buoys, &c. and great want of docks; 
and that the mayor, &c. ha'ie devoted a piece of ground 
for the purpose of making a dock, and enacts that the 
mayor, &c. may make a dock; and of course, referring 
to the purpose of satisfying the expences of all these 
works, it enacts, that certain duties shall be payable for 
every ship coming into or going out of the said port; 
and it makes the place to which the ship goes, or from 
)vhich it comes, the measure of the amount of duty; 
contemplating, I suppose, that a ship coming from a 
short voyage, would make more frequent trips, and that 
though it paid less at once, it would pay more in the 
year; then comes the fourth section, the words of which 
are, the duties to be paid at the time of the ship's dis¬ 
charge, either inwards or outwards, so as no ship shall 
be liable to pay the duty but once for the same voyage 
both out and home, notwithstanding *such ship may go 
out and return back with a lading of any goods or mer¬ 
chandize. What then is the case here ? How many 
voyages out, and how many home, are here ? One. 
Only one voyage? out, and one voyage home ; so that I 
have very great difficulty to say how the act can be con¬ 
strued otherwise than the Plaintiff contends. Nothing in 
the act restrains the voyage, or says that the ship shall 
not vary it while she is out, or prescribes that she shall 
come home the shortest way: she may go to any ports 
she pleases, and pay toll from the furthest port, and it is 
only one voyage out and one voyage home. 

Heath J. 1 am of the same opinion : This is only 
. one voyage. But it is said that the duty is paid for the 
buoys as well as for the dock: it is so, but that does not 
vary the iircumatances under which the right arises; the 

duty 
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duty only accrues in respect of the ship's coming’ into and 1809. 

being in the port. No sound inference against this con- 

elusion arises from there being an exception in fevour of 

ships in distress : the legislature justly thought it would Gi£.oAaT. 

be inhumanity to make a ship distressed pay for coming 

into the port. So there may be some good reason for 

exempting the Chester vessels, either that they are driven 

within the port of Liverpool, or some other good reason 

which we may not be acquainted with. 

Lawrence J. This case lies in so narrow a compass 
that I cannot amplify it by any argument. The act im¬ 
poses only one duty on one voyage. Thil is but one voy¬ 
age, and therefore only liable to one duty. 

Chambre J. I entirely concur: it is tar too clear to 
be capable of lioing rendered clearer by any farther ar¬ 
gument. 

J udgmeiit for the Plaintitf. 


CaSWELR V . CoARE, 


June 21. 


I N this case, the fact'^ of which are reported ante, 
Ist vol. 56Ci. the PlaintiiF had held the Defendant to 
special bail for 20/. and upwards, without a Judge's 
order: ho had declared in on a breach of the 

warranty of a horse, and had added the money counts; 
and at the trial went for, and recovered, a sum expended 
for the keep of the horse after a supposed tender and re¬ 
fusal. The Court, on the motion for a new trial, being 
clear in opinion that nothing was due for the keep of 
the horse, and having reduced the verdict accordingly, 
Cockell Serjt. for the Defendant, had on the l^st day of 
Easter term obtained a rule nisi, that an exoneretur might 

be 


WhcrPthcFub- 
st<iiitive cause of 
action doo» not 
require special 
bail without an 
order, if the 
PlaiiitilT holds 
the defendant to 
bail on the mo¬ 
ney counts, and 
recovers nothing 
thereon,the 
Court, on mo¬ 
tion, will dis¬ 
charge the bail 
from their re- 
cognistance. 
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be entered on the bail piece, and that the Plaintiff might 
repay the defendant 51. for the costs of the bail bond, 
because the Plaintiff was not entitled to special bail in 
an action on a warranty, without a Judge’s order. 


Best Serjt. now shewed cause. The verdict, although 
reduced to 20/. is taken generally on all the counts; 
therefore so long as it remains, the bail are liable ; and 
before this motion could be made, the Defendant should 
first have moved that the verdict might be taken on the 
count upon the warranty only. But there was also a 
fair ground for the Plaintiff to suppose t!iat he was en¬ 
titled to recover upon the count for money had and re- 
ceived, in consequence of the failure of the condition of 
warranty. 

* 

Lens Serjt., in the absence of Coclcell^ supported the 
rule. The residue of the verdict was obtained not on 
the count for money liJid and received, *but on the count 
for money paid for the keep t>f the horse. 


The Court at first observed that this was a motion 
novel in its nature, and that an action for maiicionsly 
holding to bail would be the proper remedy : but on its 
being suggested by Lens that the Defendant might pro¬ 
bably be unable to prove malice, though he was hnpro- 
perly held to bail, and that the motion did not go to dis¬ 
charge the Defendant, but the bail only, whose security 
had been improperly required in the first instance, the 
Court considered, that if the Plaintiff should proceed 
here against the bail, he would proceed against them on 
a judgment for 20/. on the money counts, when he had 
foiled to recover any thing thereon, and had succeeded 
only on the warranty; and they therefore made the rule 
absolute ks to entering the exoneretuty but discharged it 
as to the costs bf the bail-bond. 
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Doe, on the several Demises of Henry Leicester, 
Esq. and Ann his Wif^, Richard Johnson and 
WiLUAM Chippendall, Ann Leicester, and 
Henry Leicester, v. Biggs. 

T his was an Vejectment brought to recover certain 
premises in Middlesex. Upon the trial at the 
Middlesex sittings after Hilary term 1809, beibre Mans¬ 
field C. J. the case appeared to be this : Josiah Colv.^ be¬ 
ing seised in fee of the premises, by his will, dated the 31 st 
of March 1770, devised them unto Jc^m Moore and 
Joseph Skinnery and the survivor of them, to hold to them 
and the survivor, and his heirs and assigns, upon trust 
to permit and suffer the testator’s wife to have, receive, 
and take the rents, issues, and profits thereof, during her 
natural life, for her own absolute use and benefit, and 
from and after her decease, in case the testator’s niece 
Ann Cole should be then living, in trust to pay unio^ or 
permit and snjfer his said riircc A »n Cole to haxe^ rec( he, 
and take the rents, issues,' and profits tlieroof, for her na¬ 
tural life, with remainders over and he made his wife his 
executrix. Ann Cole, after tlie testator’s decease, inter¬ 
married with Henry Leicester. A verdict having been 
found for the Plaintiff, Shepherd Serjt., in last Easier 
term, obtained a rule nisi to set it aside and enter a non¬ 
suit, upon the ground that there was no count on the 
demise Moore, the devisee, wl»o had ran vivc d Skinner, 
and that the legal eutate was in the devi.>i:e5 in trust un¬ 
der the will; he also moved it on another ground, that 
although half a year’s notice to quit was proved on the 
part of the Plaintiff, there was no proof at what time of 
the year the Defendant’s tenancy commenced; but 
Man field C. J. observed, that the tenant on |*eceivii)g 
the notice, made no objection to the tepns of it; and 

the 


1809. 
June 21. 


Devise in trust 
lo pny unto, or 
cl^e to permit 
ami huif'er the 
testator’s niece 
to recfive, tlio 
rents. He^c! that 
the !e«'il estate 
was e.\o.'’utod in 
the niece, be¬ 
cause the words 
“ to perntit” 
came lest, and 
in a tl'.’ed the 
first, in a will 
the last words 
pi ova 11. 

A devise in 
tJU'it toynsy onto 
uixes tl'.e !e:;al 
o--ta!c to the 
trnsrre. 

lihaifa year’s 
notice reiiuires 
a ter. int to (joIt 
at the .l ime time 
oVthe year at 
wiiich he ha'i w- 
EU'illy p lid ic'.t, 
and he dors not, 
on u’ceivi',.ff it, 
objett to the 
time, (In', is Mif- 
hii-Mt evidence 
that the year of 
his tenancy de¬ 
termines at the 
time meait'ioned 
ill the notice. 
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V. 
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the Plaintiff proved a receipt of rent at Midsummer and 
Christmas; and the Court refused the rule on that 
point. 

Vaughan and Manley Seijjts. shewed cause against the 
rule. It is now clear, tliat unless either trustees have 
some active duty imposed on them, such as the doing of 
some repairs, or the payment of anmiitics, or other dis¬ 
bursements, which renders it necessary that they should 
have the legal estate, or unless it is devised to them with 
a view to the sole and separate use of a married woman, 
which has always been deemed per se sufficient ground to 
hold it a use e:vecuted in the trustees, the legal estate is 
in the person who has the beneficial interest. Thus, in 
2 T. R, 445. Silvester d. Law v. Wilson^ an authority 
which was mentioned when the rule was obtained, the 
devise was to take and receive the rents, and the testator 
thereby ordered, “• that such rents should be applied for 
the subsistence and niaiiitenance (tf his son,'’ and 
Ashurst J. dwelt upon this circumstance, find thought 
that the testator wished that the trustees should have an 
eye to the application of the money. But no case I.~ to 
be found where the trustees have been held to take the 
legal estate, if they had nothing assigned them to do but 
to receive and pay over the rents. Garth v. Baldwin, 
2 Ves. 646. Bagshaw v. Spencer, 1 Ves. 144. The 
foundation of all these cases was that of Jones v. Lord 
Say and Sele, 2 Vin. Abr. 202. which is the best report 
of it; S. C. Eq. Chs. Abr. 385. but that was the case of 
a ferae covert, and there were also annuities to be paid 
by the trustees. In 7 T. R. 653* llartonv. Harton, Lord 
Kenyon C. J. said, that the provision in that case ap¬ 
peared to be made in order to secure to the several fetbes 
covert a separate allowance, free from the controul of 
their husbands; to effectuate which, it was essentially ne- 
cessaiy that tUb trustees should take an estate with the 

use 
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use executed; otherwise the husband of each taker would 
be entitled to receive the profits, and so defeat the very 
object the devisor had in view: his Lordship also re¬ 
marked on Jonts V. Sa^ and^Sele, that it was a case by 
itself. [^Man.^eld C. J. 1 have always understood that 
decision to have gone on the ground you mention, that 
it was the case of a feme covert, and was so held in 
order to protect her.] In 3 Bos, 175. Kenrick v. Lord 
William Beauclerk^ Lens Serjt. argued wholly on the 
ground that there was something in that case to be done 
by the trustees; and Lord Ahanlet/ C. J. in giving judg¬ 
ment, cited with approbation the collection of the au¬ 
thorities made in Jefferson v. Morton, 2 Williams's Saun¬ 
ders, 11. c. n. 17. and the terms in which the learned 
editor has there laid down the rule. Shapland v. Smith, 
1 Bro. Cka. Cas. 73, is to the same effect, and the law 
there laid down by Ej/re B. has never been contested; 
but on the contrary it is now understood in the Court of 
Chancery, that tlie distinction is abolished. Ei/re B. 
held that there was no difibrence between a demise in 
trust to permit to receive, and a demise in trust to receive 
and pay over; but he mistook the facts of thatcase; 
for the trustees there had to jmy taxes and repairs, which 
he did not advert to. Here nothing is required to be 
done by the trustees ; and there is no necessity for their 
taking the legal estate. The trustees are not even 
niad^ the testator’s executors; his widow is his execu¬ 
trix. 

Shepherd and Best Serjts. contra. Wherever there is 
a devise in trust to receive the rents and profits, the use 
is executed in the usee. Simpson v. Turner, 1 Eg. Cas. 
Abr. 383. n. and there the trustees had nothing to do 
but to receive and pay over. But where the devise has 
been to permit and sufier the party beneficially ijiteresfed 
to receive, it has been a legal estate executed in the cestui 

que 
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^ue use, unless where circumstances required it to be 
otherwise, for the protection of a feme covert, or for 
otherwise eftectuating the particular intentions of the tes¬ 
tator. In the present casej where both phrases are used 
in the alternative, the former words do not so for control 
the latter, as to take out of the trustees the legal estate 
thereby given, which it is for the interest of the cestui que 
tn/st.that the trustees should retain. The effect of this 
alternative merely is, to give the trustees a discretion 
whether they will let the cestui que trust receive the rents, 
or will themselves receive them; and in order to possets 
that discretion, the trustee must necessarily have the legal 
estate in him. /• The discretion must be lodged in some 
one, and in whom can it be, unless in the trustee P This 
case, in which the husband and wife are separated, is an 
instance which shews that it is extremely proper that the 
trustee under such a devise should have the estate vested 
in him; and he here has as many duties to perforin, as 
were cast on the tru.».tees in any of the eases cited. Where 
the devise is to a wotiian, • it is peculiarly necessary that 
the trustee should have the legal estate, in order to pro¬ 
tect her asrainst the husband: if the estate is in trustees 
they may insist on a settlement, or may from time to time 
pay the rents into the woman's own hand; and if the legal 
estate is in the trustees, and they have made a lease, it will 
prevail, unless they establish a forfeiture incurred by a 
breach of covenant. 


Mansfield C. J. I thought that it had been settled 
by the case oi' Shaphmd v. Smith, that the distinction was 
abolished, unless in cases where something especial was 
to be done by the trustee, as to pay rates or repairs; 
but I find it is otherwise. It is miraculous how the dis¬ 
tinction ever became established ; for good sense requires 
that in ^oth eases ihibouid equally be a trust, and that 
the estate should be executed in the trustee; for how 


can 
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can a man be said to permit and sufier, who has no es¬ 
tate, and no power to hinder the cestui qiie trust from re¬ 
ceiving. 

Cur. adv. vuH. 

On this day judgment was pronounced by 

Mansfield C. J. This case might be argued and 
considered for ever without advancing it at all in law, 
reason, or precedent. But as it happens, in this will, 
the last words arc, permit and suffer,” which give 
the cestui que trust a legal estate; and the general rule 
is, that if there be a repugnancy, the first words in a deed, 
and the last words in a will, shall prevail; and conse¬ 
quently, for want of a better reason, we are forced to say 
that we think this will gives the legal estate to the party 
beneficially interested. The rule for a new trial must 
therefore be 

Discharged, 


1809. 

Doe, 
Lessee of 
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and pthers, 

V. 

Biocs. 


Troughton V. Clarke and Boreham, Bail. 


June 1 ‘i. 


T^EST Serj. had yesterday obtained a rule «»•/that 
JLJ the Defendants, who had been taken in execution 
on A capias ad satisfaciendum^ issued on a judgment ob¬ 
tained on a writ of scire facias upon their recognizance 
of bail, might be discharged out of custody, by reason 
that a capias does not lie on a judgment in scire facias 
against the bail, who, in this court, undertake by their 
recognizance only that the condemnation money may be 
levied of their goods and chattels, lands and tenements. 
The authorities cited in support of this position were 
Hetley.^ 119. Anon. Litt. 238. Ri^emlt v. Carrick., 1 Ro. 
Ahr. 897, line 35. (where it is said,^e case is different 


In the Com¬ 
mon Pleas, uo 
capias ad satis- 
faciendum lies 
on a judgment 
on a scire facias 
against bail. 

Otherwise in 

n. n. 

Otherwise in 
debt on rccogni-. 
zaiice ill C. li. 


VOL. II. 


on 
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oti a judgment in debt on the recognizance,) S. C. 2 Damt. 
498, p. 7. 3 Danv* 326. Puttenkam's casCf D^. 306. 
- And although by the course of practice in the Court of 
King^s Bench, a capias ad satisfaciendum is permitted in 
this case, Gee v. Fane, I Lhv. 225. yet in this court the 
practice has always been otherwise. Cro. Jac. 430. 
“ In the Common Bench, because there is always a recog- 
nizance in a sum certain when the bail is entered, 
the execution is always clegit, or feri facias, and not 
‘‘ a capias ad satisfaciendum.^'’ 


JLens Serjt. for the PlaintiAT, on this day prayed that the 
rule might be enlarged, in order to give him time to look 
into the authoritiesj 


The Bench lamented, the diversity in the practice of 
the two courts, but directed that the rule should be made 
absolute, unless cause to the contrary should be shewn at 
a subsequent day before a Judge at chambers; on which 
day the Defendant’s agent attended before Laiwrence 3 
and the Plaintiffs not having been able, it is to be pre* 
sumed, to find any authorities to the contrary, did not at¬ 
tend : consequently the rule was made 

< Absolute (g>. 


1810 . Jan. 25 . 


(«) Bavlv 

BerfSerjt. moved to set aside 
a judgment and warrant of at¬ 
torney, which in Sept. 1808, 
had been given by the Defend¬ 
ants, nithout their attorney 
being present, upon their being 
taken in execution under a 
writ of capias ad satisfacien¬ 
dum issued against them upon 
a judgment on a bail recogni¬ 
zance. 

Per Curianp^ Although in 
tha Com of lung’s Bench you 


V . Titmass. 

can take the person of the bail, 
yet here you can only take 
their |jroi>erty. But these Dc. 
fendants being improperly 
taken in execution, and enti¬ 
tled to., their discharge, prefer 
to cheat the Plaintiff by giving 
a warrant of attorney payablE 
by instalments, and after lying 
by a year and a half, they ap¬ 
ply to have it set aside. 

’ Rule refused. 
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Whitaker v . Izod. 

T he Defendant, who was a baker, had for several 
months dealt with the Plaintiff, who was a corn-fac¬ 
tor, for flour; and for some time regular receipts were 
given for the sums paid. After a time the Defendant de¬ 
sired the Plaintiff would keep a book, in which the flour 
delivered should be entered on the one side, and the mo¬ 
ney paid on the other. This was accordingly done, and 
after the balance had been struck two or three times, a ba¬ 
lance of 140/. appeared due: the Plaintiff then refused 
to furnish any more flour till that sum should be paid, 
and commenced the present action to recover it. The 
book was in the Plaintiff’s possession, and the Defendant 
had on a former day obtained a rule nisi to stay the pro¬ 
ceedings, until the book should be exhibited to the De¬ 
fendant. 


June 21. 

The Court in 
compelling a 
Plaiiititi to ex¬ 
hibit eTidence 
to which the 
Defendant is 
entitled to have 
access, will not 
compel him to 
lay himself 
open to a pro¬ 
secution under 
the stamp acts. 


Shepherd Serjt. now shewed cause against this rule, 
upon an affidavit, that a friend of the Defendant’s, an un¬ 
der ofiicer of the stamp office, had called on the Plaintiff, 
and desired to have possession of the book; and on his 
refusal, had told him, that it,did not matter, for that the 
Plaintiff could not recover the balance without producing 
the book, on which occasion copies could be obtained of 
it, and penalties on the stamp acts to the amount of 800/. 
could be recovered against him. 

The Court ordered that the book should be delivered 
to the Defendant’s attorney, upon his personally under¬ 
taking that it should not be shewn to the Defendant him- 
•elf, or to any ofiicer of the stamp offigie, nor any copies 
made of it: and directed that the Plaintiff should give 
i^tamped receipts for each of the sums Rationed in the 
•ntries in the book ; and that as soon as tff Del^ndant’s 

1 2 attorney 
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1809. attorney should have compared the book with those rc- 
ceipts, and found them accurate, the book should be re¬ 
stored to the custody of the Plaintiff. 


June 21. GrimsteaDj Executor of Grimstead, v . 

SiiiRLEr. 


Where a 
Plaintiff, exe¬ 
cutor, adds one 
count as execu¬ 
tor, stating a 
cause of action 
for which he 
might declare 
in his own 
right, if he is 
nonsuited, be 
shall be liable 
to costs. 


T he Plaintiff in his first count declared, that the tes¬ 
tator in his life was possessed of certain ^oods, and 
casually lost them, and that before his death they came 
by finding to the Defendant’s possession, who knowing, 
&c. but confri'ving to defraud the testator in his lifetime, 
and since his death the Plaintiff as such executor, did 
not deliver, See .; and afterwards, in the testator’s life¬ 
time, converted tlie same. The second count averred, 
that the testator was possessed of the goods, and lost 
them, and the same came to the Defendant’s possession, 
who knowing them to be the properfj of the testator in 
his life, and of right to belong to the Plaintiff as such 
executor, but contriving to defraud the Plaintiff as such 
executor, had not delivered them to the testator in his 
life, or to the Plaintiff, executor as aforesaid, since his 
decease, and after the testator’s decease converted the 
same. The question in this case was, whether the ar¬ 
ticles mentioned in the dechiration, and which had been 
left in the Defendanf’s house, where the testator lived 
many years and died, had been given by the testator to 
the Defendant in his lifetime or not. Tlie Plaintiff was 
nonsuited. 


Shepherd Serjt. in Michaelmas term 1808, obtained a 
rule nisiy that the prothonotary might tax the costs for 
the Defendant The Defendant, he said, might sue in 
iiis owii rtgh^pon the last conversion4iere stated, which 

clearly 
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clearly was in his own tinie, if at all. The case of Cock- 
erill V. Kijnaston^ 4 T. R. 277. in which it was held that 
an executor under such circumstances was not liable to 
pay costs, has been overruled in the subsequent case of 
Bollard v. Spc/tcer, 7 2\ R. 358. 


1809. 


GaiMSTEAn 

SUIKLET. 


Best Serjt. shewed cause. The Defendant is not en¬ 
titled to his costs on the authority of the case cited. To 
entitle him, it is necessary that the PlaintiflT should have 
reduced these floods into his actual possession before the 
cause of action arose. But in both counts this Plaintiff 
declares on the possession of his testator. In Cockerill v. 
Kynaston^ there were three counts, first, a trover and 
conversion both in the testator’s life. 2. A trover in the 
testator’s life, and a conversion afterwards. 3. A trover 
upon the possession of the executor, after the testator’s 
decease, and a subsequent conversion; this may be col¬ 
lected from the language both of Lord Kenyon and of 
Buller J.; the former says, “ the only evidence given was 
“ applicable to the first count;” the latter says, “ eveR 
“ on the third count we are not to conclude that the exe- 
“ cutrix ever had actual possession of the goods; and if 
“ not, they are not assets till recovered.” In Bollard v. 
Spencer, the Court held, that the question could not de¬ 
pend on any facts but those which appeared on the record; 
and the Court noticed that there must be some mistake in 
the case of Cockerill \, Kynaston. [I^AiwrenceJ, observed^ 
that there must be some error in the note of Bollard v. 
Spencer, for Buller J. is there supposed to have said in 
the former case, “ that if the goods which were the subject 
of the action of trover, had never been in the actual pos¬ 
session of the executrix, it was absolutely necessary for 
her to declare in that character:” for nothing can be 
clearer than this, that in trover the property is sufiicient, 
in trespass the possession is necessary.] # . 


Shepherd 
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Geimstead 

V. 

Shirley. 


Shepherd Seijt. contrd. The case of Bollard v. Speneef 
is precisely the same as this. The question cannot depend 
on the mere form of the declaration, otherwise the rule, 
that an executor who sues in his own right shall be liable 
to costs, will be wholly nugatory; for every one who may 
sue as well in his own right as in the character of execu¬ 
tor, will add a count as executor to save himself from 
costs. In the case of Cockerill v. Kymslon^ the observa¬ 
tion of Lord Kenyon,, that all the evidence applied to the 
first count, which was on a possession of the testator, for 
a trover and conversion in his lifetime, would have been 
irrelevant, if the matter were to be decided on the face of 
the record only^: but here the fact which the Plaintiff re¬ 
lied on as an act of conversion, was after the testator's 
decease, as plainly appeared at the trial. \Lamrence3^ 
How can it depend on the facts which appear at the trial ? 
Suppose the cause is called on, and no evidence is given, 
but the Plaintiff, instead of appearing, submits to a non¬ 
suit, we . cannot see how the facts were. The Plaintiff 
must take care to have his vfsrdict on the right count, and 
then, if the Court gives costs where it ought not, it is 
error: but the Court can look only at the record.] In a 
court of error, nothing would appear on the record, but 
that the Plaintiff did not prosecute his suit; the judgment 
of nonsuit is in all cases the same; and it would not ap¬ 
pear for what reason it had been given, whether on a 
discussion of the merits of the case, or because the Plain¬ 
tiff would not try them. And if the rule as to costs de¬ 
pends wholly on the record, all that the Court has ever 
done on reasons of law must be wrong. No vigilance of 
the Defendant can prevent the Plaintiff from being non¬ 
suited upon the whole declaration whenever he pleases: 
and if the Defendant obtains a verdict subversive of the 
Plaintiff's whole demand, he necessarily obtains it on all 
the couDijks; hit cannot, like a Plaintiff, elect on which 
count he will enter it. Will it then in either of these 


cases 
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cases suffice to protect the PlaintijS* from costs, that in 
prosecuting^ an unfounded claim, merely for his OTrn be¬ 
nefit, he has added one count in the character of executor ? 
That is directly in opposition to the adjudged cases. 

Cur, adVk V)ult* 


1809. 


Grimstbad 


V. 

Shirlst^ 


Mansfield C. J. This motion has hung over a great 
while. The question turns merely on the authorities. 
The single point is, whether, as one count states a trover 
and conversion in the time of the testator, and the other a 
finding and conversion in the time of the executor, the 
executor is liable to the payment of costs. There are 
various and contradictory decisions on th^s point, but the 
later authorities are, that where an executor may declare 
in his own right, he shall be liable for costs: and here as 
the executor miglit have declared in his own right, he is 
liable to pay the costs. 1 hope this will be the last time 
the point will be debated here, or in any of Uie courts. 

• Rule absolute to tax the 

^ Defendant’s costs. 
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June 21. The Bailiffs, Burgcgses, and Commonalty of the 
Borough of Tewkesburv, v. Bricrnell. 


The seller of RIIS was an action on the caset the first count of the 
fu a"inLktt^is declaration stated, that the Plaintiffs on the 7th 

benefUed by flic day of January 1807, and long ])efore, atid still, were 
TOarkel, as mcU lawfully possessed of a certain market holdeii in Tewfies- 
coni which ib upon a Wednesday in every week throughout the 

pitchc’d there hi year, except u])on Chrisimas-day when it happened on a 
d he^rc buying and selling of corn and grain, 

fuses to pay the other merchandizes usually sold in markets, and 
same toll which that by reason^ thereof the Plaintiffs of right ought to 

seUei^of corn in bavc a reasctnable toll of all corn and grain brought into 

bulk, an action the market to be sold, and there sold on any such market 

on the case lies not being corn or grain sold in that market b?/ or to 
against him for i. / • r 

the injury done jr('cma?t of the borough^ nor the corn or grain of any 

to the maikef, other person or persons legally exempt from the payment 

saniplc^'^ peck, to w'it, two gallons 

The burgage one quart, of and for evdiry 48 bushels of corn or grain, 
tenants in each bushel containing 9 gallons of corn or grain, during 
lewkesbury are jj aforesaid brought within the said market to 

payment of toll be sold, and there sold, and so in proportion for a greater 
in the market qj. lesser quantity; yet the Defendant, well knowing 

Ancient char- the premises, but contriving and fraudulently and ma¬ 
ters, of obbcurc liciously intending to injure and prejudice the Plaintiffs 

or dubious ^jjjg behalf, and to defraud and deprive them of a 

meaning, shall /.in i f /* i ■ 

be expounded great part of the tolls and prohts of Iheir market, and 

by coutempo- to hinder them from enjoying the benefit and profit of 

taneous usage, market in so ample and beneficial a manner as of 

A grant of ^ 

immunity to 

burgesses, their heirs and successors, was expounded by the usage to be a grant to 
the burgesses, corporators only; and not to the burgage tenants and their heirs. 

If the grantee of a royal franchise, as toll, grant an immunity thereout, and the 
franchise of toll afterwards become extinct by unity of possession in the crown, 
the immunity does not thereby cease; and if the crown re-grants the toll, the 
grantee must take it still subject to the immunity. 

right 
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right tliey ought to enjoy the same, on Wednesday the 1809. 

7th of January/, being a market day, the Defendant not 
being a freeftian of the borough, nor a persoif legally TbeBa^nffs,&c, 
exempt from the payment of the toll, wrongfully, in- Tewkesbury 
juriously, deceitful!y^^ and fraudulently sold in the said »• 
market in Tewkesbury, to one Joseph Buckle, then not Bricknell. 
being a freeman of the borough, nor a person le¬ 
gally exempt from the payment of the loll, 45 bushels 
of beans, by sample, that is to say, of the same and like 
quality with a small parcel of beans, which the Defend¬ 
ant then and there produced to the said Joseph as and 
for a sample of the beans so sold ; the said beans or any 
part thereof not being in the market at^the time of the 
sale*, nor bronglit by the Defendant into the market to 
be there sold, and the Defendant then and there well 
knowing that the said beans had not been brought to the 
market to be sold, and were not in the market at tlie 
time of selling thereof, the Defendant having w^ilfully 
and fraudulently,omitted to bring the said beans to the 
market, to deprive the Plaintifls of the tolls thereof; 
whereby the Plaintiifs were prevented from taking, and 
did not, nor could take their toll due to them as afore¬ 
said, of, from, and out of the said beans, as they might 
and should have done if the same had been bronglit and 
placed in the market by the Defendant to be there sold, 
and had been there sold : but lost and were deprived of 
the same toll, and could not have and enjoy their mar¬ 
ket, and the tolls and profits thereof, in so ample and 
beneficial a manner as of right they ought to have had, 
and still of right ought to have and enjoy the same, to 
wit, at Tewkesbury. There were three other counts in 
the declaration, varying from the first in some minute 
particulars but not essential to the statement of this case: 
the Defendant pleaded the general issue; and the cause 
was tried before Chamhre J.. at Gloucester, at the Spring 
assizes 1808 , when a verdict was found for thb^ Plaintiffs 

with 
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The Bailiffs,&c. 
of 

Tewe&sbury 

V. 

Brjcknell. 


with If. damages, subject to the opinion of this Court, 
on a case, the parts of which principally relied on were 
as follows: 

A market hath from time immemorial been holden at 
Tewkesbury on every Wednesday in the year, except on 
Christnms-day when it happens to fall on a Wednesday^ 
for the sale of corn and other dead victuals and merchan¬ 


dize. All corn and grain brought into this market to be 
sold, and there sold in bulk, has from time immemorial 
paid a toll of 13 dishes, amounting to one peck, on 
every 48 bushels, and so proportionably more or less ac¬ 
cording to the quantity, unless the buyer or seller thereof 
hath been a pqrson exempt from such toll. By an in¬ 
quisition taken in the 8th year of King Edward the Se¬ 
cond, upon the death of Gilbert de Clarcy Earl of G/o«- 
eester^ it was found that the Earl, on the day of his death, 
held in jfee the manor of Tewkesbury with the appurte¬ 
nances, of the King in capite, by knight's service. The 
inquisition enumerates the burgages; customary tene¬ 
ments, and other lands in .the manor and borough of 
Tewkesbury^ and the value of the rents and works, and 
the profits of the Courts Leet, and Borough Court, and 
many other particulars, usually belonging to a feudal 
lord in those times; and th6 value of the tolls of the 


borough is found to be lOO^. and the value of the whole 
manor with the borough, 131/. bs. 6d. This Gilbert de 
Clarey by his charter made in the 7 Edw. 3. (reciting 
that William and Robert^ formerly Earls of Gloucester smA. 


Hereford^ had for them and their heirs, by their charters 
granted and confirmed to the burgesses of Tewkesbury 
and their successors, the liberties therein mentioned,) 
granted and confirmed (among other things) to the 
said burgesses of the said borough, that they should have 
and hold their burgages by free service, at the rent of 
Ir. for a^uigage: And that the same burgesses should 
be quit of toll and of custom within the lordships of the 
t said 
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said Earl in the honor of Gloucester, and elsewhere in 
England, according to antient usage. The honor of (?/oa- 
cester having afterward*: become vested in the crown, Ed- 
ward the Third, by a charter in the second year of his 
reign, contdining^an Inspeximuswid recital of the charter' 
of Gilbert de Clare^ and ;>articular][y mentioning the said 
clause of exemption of toil and custom, did, for a fine 
made to him by the said burgesses, grant, for him and his 
heirs, that ihe same burgesses, and their heirs and suc¬ 
cessors, burgesses of the same town, might be quit for ever 
from toll, pava:»e, miuage, pontage, passage, keyage, pis- 
cage, stickage, and ht illuge, and from all other such like 
customs, as well within the liberty of thi^ said Earls, as 
elsewhere throughout all his kingdom. The market in 
Tewkesbury, and the tolls, have been sanctioned and con¬ 
firmed by several antient charters of the following dates, 
viz. the 4th oi April ld74, 17 EUz. ; and the 18th of Oc¬ 
tober, 3 Jac, J.: and on the 22d of March, 7 Jac. 1. the 
King, by charter cf that date, in consideration of 2453L 
7s. 4d. granted to the bailitfs, burgesses, and commonalty 
of Tewkesbury, the manor aYid hundred of Tewkesbury, 
and divers messuages, rents, fines, &c. therein particu¬ 
larized, theretofore parcel of the possessions of Lord Sey¬ 
mour, attainted: also all mdrkets, fairs, &c. within the 


1809. 


The Bailiffs,&c. 
of 

TewkesburV 

V. 

BaiCKNELt. 


borough, and all iairs, markets, stallage, toll, toll-custom, 
customs, pickage, &c. within the said borough, and the 
reversions and profits of tolls, toll-custom, customs, and 
subsidies of whatever beasts, cattle, things, and merchan¬ 
dizes, at whatsoever markets or fairs within the said bo¬ 
rough sold or to be sold. Until about thirty or forty years 
back, all com and grain was pitched in the market-house, 
or street adjoining, and sold in bulk. Since that period, 
a practice has gradually prevailed of selling in the market 
by sample; but in such case the customaiy toll of the com 
has also till lately been taken by the Plaintifis, yhen the 

corn 
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1809. corn has been delivered in Tewkesbury, On Wednesday^ 
the 7th day of January^ 1807, the Defendant^ knowing 
The Bailiffs, &c. Plaintiffs' claim of toll on corn or grain sold in their 

Tewkesbury market^ whether by sample or in bulk, sold by sample to 
one Joseph Buckle, 45 bushels of beans, to be delivered 
Bricknele. Tewkesbury. At thjj time of the sale, the beans so sold 
by tlie Defendant to Buckle had not been pitched in the 
market, or paid toll as if they had been pitched; after¬ 
wards, on the 14th day oi January in the same year, these 
beans were delivered by the Defendant to Buckle in 
Tewkesbury. At the time of the delivery, and while the 
beans were in the waggon of the Defendant, the custom¬ 
ary toll thereof was demanded of the Defendant by the 
proper officers of the corporation; but the Defendant re¬ 
fused to permit them to take the same. Buckle was at 
the time of this purchase, and continually since, seised 
and possessed of one of the antient burgage tenements, 
and paid the yearly rent of 1^. to the corporation. There 
was no ground of exemption of the beans in question from 
the toll, unless it was furnished by Buckle being such bur¬ 
gage tenant, and so far back'as the memory of living wit¬ 
nesses went, no exemption had in fact ever been allowed 
to any person but a freeman of the borough. Neither the 
buyer nor the seller in this ca'se was a freeman; all other 
persons, except freemen, had, as far back as the memory 
of living witnesses went, always paid the tolls ; and the 
exemption from toll had never, as far back as those wit¬ 
nesses could remember, been claimed by or allowed to a 
burgage tenant. The question for the opinion of the court 
was. Whether the Plaintiffs were entitled to recover ? If 
the Court should be of opinion that they were entitled to 
recover, the verdict was to stand: if not, a nonsuit was to 
be entered. 

This case was twice most elaborately argued, first in 
' Easter 
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Easier term 1809 by Manley Serjt. for the Plaintiffs, and 1809. 

Eest Seijt. for the Defendant; and again in the present 

term by Williams Serjt. for the Plaintiffs, and Shepherd ^ ’ 

Serjt. for the Defendant. « Tewkesbury 

V, 

. Bbicknell. 

Arguments for the Plaintiffs. It was resolved in Ashby 
V. White^ 1 Salk. 19. I Bro. P'. C. 45., that the right 


and remedy are convertibles, and that an action well 
lies for an injury to the right, though there be no actual 
damage. In the present case, however, an actual 
damage has been sustained. The Defendant acts inju¬ 
riously in selling his corn by sample in the market; for 
although he takes advantage of the market to sell his 
goods, and although he knows that toll* is claimed for 
them, and although the toll indeed is equally due in re¬ 
spect thereof as if it were sold in bulk ; yet as the corn is 
notin the market to be distrained, the Defendant is guilty 
of a fraud in selling them in such a manner as to de¬ 
prive the Plaintiffs of the prompt remedy which they have 
for the toll, by taking it from the bulk when the bulk is 
brought into the market. The principle is well esta¬ 
blished, that a person shall not at the same time take the 
benefit of the market, and deprive the lord of his toll. 
And it is not necessary, in .order to maintain the action, 
that the jury should find actual fraud in fact. But 
they have in fact found the Defendant guilty of a fraud, 
for he is guilty of the premises; that is, of the whole 
premises laid in the declaration, and the fraud is averred 
there. If a man hath a market in one part of the 
town of D. the inhabitants of another part cannot build 
new houses; and there in their houses and shops sell 
‘‘ merchandizes; for this is to the damage of the mar- 
‘‘ ket. Admitted, 2 Ed. 2.’* 2 Ro. Ab. 123. C. pi. 1. 
The word fraudulently in the declaration does not im¬ 
port actual circumvention, but any act knowingly done, 
' ' </ whereby 
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1809. whereby injury accrues to another having an estate of 
freehold or other interest; and upon such an act the 
The BaU^fis,&c. implies fraud. This is not damnum absque in- 
Tewkesbury jurid. It is distinguishable from the case of a mill, which 
the lord is bound to repair and the tenant to grind at, 
Baicknez.!.. Cory ton v. Lylhcby^ 1 Sound, 113., in this onlj, that there 
is no obligation on the seller to come to the market at 
all; but if he does come, he is bound and subject to all 
the rights of the persons having the tolls. So, if a per¬ 
son erects a market within seven miles of another, it is 


of itself a nuisance: it is not necessary to prove a special 
damage. 11 JJ. 6. 19. B. The Prior of Dunstabfe's case, 
which was not applicable to the circumstances in the 
case of The Batiks of Tezokesbury v. Diston, 6 East, 
438., was this ; the prior of Dunstable declared, according 
to the practice which then prevailed of pleading ore ienus, 
that he was lord of the town of Dunstable, and that he 


had a market twice in the week, on Tuesday and Sa¬ 
turday, and that he and all his predecessors immemo- 
rially had the correction of the said market, and that it 
had immemorially been adbustomed, that all butchers 
who sell their meat, or any other merchants which 
come to the said market with any other wares or mer¬ 
chandizes to sell, ought to sell it in the high streets of 
the same town, on the stalls of the prior, paying for everj 
stall, on the day on which he hath the market, one 
penny; and that the Defendant is a butcher, and hath 
sold his meat on the market day, (shewing in certain 
how much,) within his own house, secretly, (occulti,) 
and iiath also procured others to do likewise, whereby 
the prior hath lost the advantage of his stalls, and also 
the survey of the said market, to the injury and damage 
of the said prior.’* This is a plain and intelligible de¬ 
claration, and a very good one. The Defendant pleads 
in bar to' the action, that he lives in a hoi^sc in the 
town of i^unsidble, and that all householders in the said 


town 
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town have immemorially used to sell their wares and 
merchandizes every market day in their own houses, or 
where they please, and that the Defendant did so; and 
prays judgment of the action.’* Cottesmore C. J. deter¬ 
mined, that the Defendant’s* prescription was not to the 
purpose, but was inconsistent with the right of the prior, 
which is bad. S. C. Bro. Ah, Prescription pi. 98. “ For 
if the prior, he says, hath a market in the town, and is 
lord of the town, you cannot prescribe (i. e. generally) 
to sell meat in your own house on market days, for the 
market cannot be but in place overt; and the prior then 
loses the advantage of his market, if they sell their mer¬ 
chandizes in their houses; and inasmuch as he also hath 
the correction of the market, and to see whether the 
things which arc there sold are lawful and fit to be sold, 
(the which cannot be assayed by his officers if they be not 
in open market, and he also loses his toll of the things 
sold,) therefore, since the market belongs to, the prior, 
whom it behoveth that it shall be holden in the market 
place ordained for it, he (the Defendant) cannot keep 
the market in his own housd, but in the common place 
on the market day,” wherefore the Court disallowed the 
plea, and the Defendant craved leave to imparlc; and 
afterwards, 11 H. 6. 25.^ O. amended his plea, and 
pleaded that Duristahle was an ancient borough, and 
that there was an immemorial custom therein, that every 
burgess seised of a house therein, adjoining to the liigh- 
street, may sell on the market day all his wares and mer¬ 
chandizes in the shops within the same house, abutting on 
and adjoining to the high street, and that the officers of the 
prior have immemorially had the purview and correction 
of all things sold on the stalls of the prior, and that the 
Defendant was seised in fee of a house adjoining to the 
high*street, and there, in the said house, in a shop ad¬ 
joining the high-street, sold his meat, as Ue lawfully 
migfit.” The Plaintiff demurs to the insufficie^y of the 
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amended 
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1809. Amended plea for two reasons : first, that it did not an- 

allegation of the Defendant having procured 
The Ba^Hffs,&c. the same, upon which the Defendant again 

Tewkesbury amends, bj' enlarging the averment of the custom, so 
as to include the selling fey others within such shops; 

Bricknell. secondly, the Plaintiff objects, that he had averred 
in his declaration that the Defendant had sold the meat 
in his house ocaslte, and tliat the Defendant's plea was 
no answer thereto. The Defendant, being unable to 
controvert the law, amends his plea again, by adding a 
traverse, “ without this, that the Defendant sold the 
meat secretly^ occuite^ in his house, as the Plaintiff sup¬ 
poses,” and the Plaintiff takes issue on the fact. It is a 
principle in pfeading, that the traverse must be of the 
most material fact, the issue of which will decide the 
cause one way or the other. It therefore results from 
the Defendant's own pleadings, tliat if the act was done 
secretly, the Defendant was not within his custom, and 
the prior’s general right must prevail; and the case 
ectablishcs this principle, that if a lord of a market be 
entitled to toll, no one can come and sell in that market 
but in that particular way which will yield the toll to 
the lord; and that if he sells in a different manner from 
what be ought to do, the lurd may maintain an action 
against the seller. In 6 East, 460. Lord Ellenborough C. J. 
was of the same opinion ; for he says, “ Assuming that a 
seller, (whose case is very different from that of a buyer 
would, under the circumstances, be liable to this spe¬ 
cies of action, as for a sale to the prejudice of the Plain- 
tidTs market, hdoes it follow as a consequence that the 
buyer would also be so ? The seller has it in his choice 
whether he will sell by sample or not a commodity not 
then locally brought by him within the limits of the mar¬ 
ket where the sale takes place: but the buyer may have 
no such election: he cannot compel the farmer to bring 
his corn h bulk to the market; and if he be restrained 

from 
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from buying any corn but what is actually brought into 
the market, he may* be entirely precluded from buying of 
corn, by the discontinuance of all resort to the market by 
persons dealing in that ccminodity in bulk: he may there¬ 
fore be driven to the necessify of buying of corn in this 
way, or of wanting it altogether. 

Secondly, The Defendant has shewn no exemption 
from toll. The grant to l>e quit of toll is a royal fran¬ 
chise ; and if granted to a man and his heirs, it will dc- 
scLMid first to his paternal, and on their failure, to his nia- 
tcrnal heirs, like any other estate of inheritance. Phw(t 
413. faat line. But the irnmuhity granted by Gilbert dc 
Glare, is to his burgesses and their successor-, not to his 
heirs : these W'ords in a royal grant would of themselves 
create a corporation; and in the subsequent grant of Ed. 3, 
they clearly have that effect; and tlie immunity goes to 
the corporators, although tlie vvord heirs is tliere joined 
with successors. If it had bt*eii a grant of a like immu¬ 
nity to Gilbert dc Glare and his heirs, et tenentihus siih, it 
w'ould have had a different effect. The fine too was 
made to Edw. 3. by the burgesses, that is, in their corpo¬ 
rate capacity: the case too finds that the toll has ini- 
inemorially been paid- by all except freemen, whereas 
these grants, 7 Ed. 2. and 11 Ed. 3. arc long within the 
lime of legal memory. But if the grant w'as to the bur¬ 
gage tenants, there is sufficient ground to presume 
either a forfeiture, a surrender, or an extinction of the 
immunity. The grant of 11 Ed. 3. would have been 
superfluous if the grantees were before free of tolls; 
therefore it must be presumed that they had, up to that 
time, paid toll, and Lord Coke, 2 Inst. 221. lays it down 
** that if the king, or any of his progenitors, have granted 
to any to be discliarged of the toll of a market, cither 
generally or specially, this grant is good to discharge 
him of all tolls to the king’s own fairs or markets, and 
of the tolls, which, together with any fair or ‘market, 
VOL. II. K. have 
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hare been granted after sucli grant of discharge; but 
cannot discharge tolls formerly due to subjects, either by 
grant or prescription and since it is found that the toll 
has been immemorial, it |oliows that these grants of im¬ 
munity made within time of memory must be void^ For 
neither does it appear that Gilbert de Clare was ever lord 
of this market, so that he could grant the immunity, nor 
that the borough of Tewkesbury and market was parcel of 
the honour of Gloucester, any more than of the honour of 
Hereford, and that as such they came to the hands of the 
crown when the honour of Gloucester escheated; nor does 
it appear that it was not an independent manor; and from 
the circumstance found in the inquisition, that Gilbert de 
Clare died seised of the manor of Tewkesbury held of the 
crown in capite, the inference of law is, that it was an 
independent manor. {^Mansfield C. J. At the time of the 
grant of Gilbert de Clare, he was entitled to grant this im¬ 
munity ; for it must be understood by this case, that he 
was lord of the market, though it is not expressly sd stated; 
and if the doubt had been* suggested at the trial, the jury 
would not have hesitated on the evidence of this inquisi¬ 
tion to find, that he was such, as well as lord of the bo¬ 
rough, and at the time of the grant of 11 Ed. 3. it must 
also be taken that the market was in the crown ; for the 
case states, that the honour of Gloueestcr afterwards be¬ 
coming vested in the crown, Edward the Third made a 
new grant to the burgesses of the same town, which infers 
that the grant was made in consequence of the honour so 
coming to the crown; and it must therefore be assumed 
that the mancu* and hundred of Tewkesbury was part of 
the honour of Glomestcr.~\ 

Arguments for the Defepdant. No fraud has been 
especially found by the jury, nor does the case contain 
any ft^ts on which the Court can Burly build an infer¬ 
ence of fraud. And unless the jury had found that the 
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Defendant sold in fraud of the market, the action cannot 
be maintained. The rule is laid down too largely, 
that upon every act of one man detrimental to another 
an action lies; the act done must be illegal. Where 
an act, in itself inditferent, becomes unlawful if done 
with a particular intent, the intent must be expressly 
found. Rex v. Woodfall^ 5 Burr. 2(i67. And tlie act 
is not necessarily fraudulent unless the Plaintiff can shew 
that it was impossible it could be done for an honest 
purpose. Here the value of the toll, which is only one 
part in 170, is so small that it not only is possible that 
the corn might be sold by sample without any view to 
evade the toll, but it, is difficult to conceive that such a 
minute fraction could in any degree influence the De¬ 
fendant's choice of the mode of selling. There are other 
motives of much greater importance to influence the 
mode rtf sale. It would in fact be impracticable now^ to 
pitch and sell in4)ulk all the corn sold in many markets: 
Mark-lanCy for irfetance,-would not contain the hundredth 
part of what is there sold. The greater convenience of 
selling by sample, the saving of expence by not bringing 
the corn to market, and cariying it back if unsold, the 
greater facility of proportioning the supply to the de¬ 
mand, and thereby preventing the article from being 
depreciated in a glutted market, which very facility- 
renders the average price of the corn ultimately lower 
to the consumer, as well as more commodious to the 
.seller, are all considerations of incomparably greater 
weight, and must be presumed to have influenced the 
intent much rather than the fraudulent motive imputed; 
and unless the jury expressly find the fraud, the Court 
will not presume it. 10 Co. 56. which is a case of fraud 
in law. g Lutw. Gwj/n v. Poole, 1560, Blakey 
V. Dimsdale, Cowp. 661. Lord Monoid's judgment. 
Ill the prior of Dunstable's case, the question of fraud was 
expressly raised by the traverse. This is damnum absque 

K g injurid^ 


'■ 1809. 
The 

of 

Tewxesbury 

o. 

B&iCKNei:<u 



132 


^CASES IN TRINITV TERM 


180?). injurid. ^x/th/\, fF/zjVr ivas the case of an iinlaivful act; 
.. there is no unlawful act here. No case has been 

Xnc uRiliiis^&c. -j j . 1 1 % 1 I • i* • 1 1 

cited to shew that ?ale i)y sample is ol itseli iinlawliu; 

TcwKi-fHriiY if it were, many districts Ens;hmd would be. wholly 
Brickneel destitute of the means of jjurcliasinj^ corn. And w'itli 

reference to the rip hts of the lord of a marketj so long 
as the public convenience required that the corn should 
be pitched there in bulk, so lon^ was the lord entitled 
to bis toll; but his riphts cannot be enlarged as the cir- 
enmstanees of the connlrv vary; and so soon as the prac¬ 
tice ofsellinn; it in bulk ceases, the lord’s right to toll is 
gone. Where a seller tako.s the advantage of the laud 
and the convenience afforded by the lord of the market, 
and eludes the toll, he may be subject to an action ; but 
upon a sale b) sample, neither the buyer nor the seller 
enjoys tlie same advantages as upon a sale in bulk. An¬ 
ciently the only nmde used was the selling the commo¬ 
dity in hulk. The advaiitages which it gave were, the 
immediate and positive transfer of the property by sale in 
market overt, the advantage of the testimony of the 


clerk of the market witnessing the sale, the correction of 
tlie lord of tlie market, to see that the quality of the goods 
was proper, and that the weighi and measure were jiist. 
All these advantages are wanting in the sale by sample ; 
in all these rc.spects it is no better than a common private 
contract between one man and another. If two person.s 
meet in a market, and conclude a sale of goods they have 
at home, without shewing a sample, it will not be con¬ 
tended that this is such a sale in tlie murkel by which 
the lord is defrauded of his toll. It is true that if one 


met another coming to the market with goods to sell, 
and should induce him to turn back, an action w'ould 
lie. 2 S(ua?{l. 171. Yard v. Ford, S. Ck J JjCv. 296. 
An action lay; but that was wliere the Defendant, with¬ 
out evci^^ colour of a patent, erected a market, to the 
nuisance of the Plaintiff’s market, for other men to sell 

their 
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tlieir goods, not to sell his own ; but if a man opens a 
shop near a market, and sells goods therein, which he 
would otherwise have brought to the market, or if in 
his wa_y to tlie market witlj goods, he stops short and 
makes a contract for them, neither act is any injury to 
the market. Is it to be contended that if a factor sells 
by sample in Mark-lane a thousand quarters of corn now 
in Riga, to 1)0 delivered in Gibraltar, that toll is due for 
it in Murk-lane. Jt would be equally reasonahie to hold 
that an action lies against a man for not bringing his 
goods into the market, or for making a private contract 
in the market place, as to say that lie may not make a 
private contract there, exhibiting a sample at the same 
time. Tlie acts here suppo'Jed arc not like the prior of 
Dunstablc^s case. It appears t!mt the Delondaiit there 
had procured others to come and sell in his shop, not 
in their own houses, for the C^’lrt answers to his fii’ht 
plea, “ you cannot prescribe to sell meat in your own 
house on markefdays, for the market cannot be but in 
place overtand afterwards, tlie market must be 
“ holden in the market place ordained for it; he canaol 
hold market in his own house, but in the common 
“ place on the market dayso that the case in that 
point of view amounts to no more than that of Yard v. 
J'ord. But it may also be admitted that the traverse on 
the word occultc was material, becausre tJie plea there 
does not deny that toll was duo to the jirior for goods so 
sold in shops, and the secrecy of the sale prevented his 
collecting it. In the case of Dorking market, tried be¬ 
fore Heath J. a man had fitted up an inner room in a 
public-house, and corn was pitched and sold there; and 
the Plaintiff recovered against him on the same ground 
as in the prior of Dunsial/le's case, because it wa^i done 
secretly. A principle may be extracted from the case of' 
the bailiffs of Tewkeslninj v. Diston rather in favour of 
the Defendant; for it may with equal Justice belaid, that 

if 
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if a bnyer would riot buy except in the market, the seller 
would bring^ his ^oods to market, because he could not 
sell elsewhere ; but by law every man is at liberty to 
briiif' his ^oods to market ^r not, provided he does not 
conspire with others, so as to prevent their attending the 
market. 


Secondly, as to the exemption.—Toll is not incident 
to a market, it must be created by grant; and though it 
is now due to the corporation of Tezekesimry, it does not 
follow that it was due to the lord of the market from the 
burgesses bclbre the grant of 7 Ed. 2. That grant in¬ 
deed recognizes a then subsisting immunity ; for it con¬ 
firms to the burgesses of the borougii to be quit of toll 
and of custom, according to ancient usage. If that is to 
be construed as immemorial usage, then the burgesses 
never were subject to toll at all; and to whomsoever, 
and by whomsoever these tolls were originally granted, 
they were granted not payable by *the burgesses of 
Tewkishurt/. For although long continued usage is a 
ground to support a prescription for toll, yet, if a time 
can be shewn when toll was not paid, it will destroy the 
prescription. The words “ according to ancient usage” 
do not imply that the privileges granted are merely com¬ 
mensurate with ancient usage, and the grantor, at the same 
time that he granted by this charter some new immuni¬ 
ties, clearly recognized that others subsisted by ancient 
usage. If a forfeiture had been committed, these words 
would have limited his right, and he could have resumed 
only what he had so granted ; he could not have deter¬ 
mined the earlier exemptions, nor entitled himself to more 
toll than he had before this charter. [^JleathJ. observed 
that anciently the kings used to renew all the corporate 
charters at the beginning of their reigns, and receive a 
fine for t^em. Madoxfirma burgL'\ Although the crown 
cannot grant awayiar extinguish the previously granted 
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rights of a subject, it may release its own subsisting tolls, 
and every lord of a market may do the same. The 
burgesses to whom this exception is granted, are the same 
burgesses to whom Gilbert de Clare had granted his bur¬ 
gage tenements at a shilling rent, the burgage tenants. 
[^Mansfield C. J. It probably happened in this corpora¬ 
tion as in many others, that the first members were the 
holders of the burgage tenements; and therefore so long 
as burgage tenants were elected they would enjoy the 
immunity, but when they ceased to be elected, the rights 
of the burgage tenants not elected would firom that time 
also cease.3 When the honour of Gloucester came to the 
crown, nothing could come with it but^that which had 
remained with Gilbert de Clare ; and if the tenants were 
rendered free by his charter, the re-union of the honour 
with the crown, would vest in the crown only the tolls 
which that nobleman had, not those which he had not. 
And if the burgage tenants were free before, the charter 
of 11 Ed. 3., granting an exemption to the burgesses and 
their successors, could not •derogate from their, rights; 
the only consequence is, thdt the grant operates nothing. 
It is suggested that the exemption might be forfeited; 
but it could not be forfeited by the act of a majority,, it 
could only be forfeited by the acts of all the individuals. 
If, however, there were certain tolls from which de 
Clarets charter did not exempt the burgage tenants, it is 
for the Plaintiffs to shew by evidence what were the par¬ 
ticular exceptions. 

Arguments in reply.—It is clear the first charter was a 
grant to the burgesses in their corporate capacity, and 
not to the burgage tenants in right of their tenures. The 
contrary is not to be inferred from their being called by 
a name derived from their tenures; they were so called 
because burgesses, in those days, were not so much dis¬ 
tinguished from strangers by any oth^r circumitance, as 
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by tbc certainty of their service dwe in respect ‘of their 
Inirifagc tenements: but to mtike the exemption descend 
to their heirs, it must be granted to them and their lieir«. 
Again, although 100.f. ate found to be the value of the 
toll of the borough, the Earl of Gloucester might hold it 
in farm of the crown, add may have granted art exemp¬ 
tion which it was not his to bestow'. Neither could 


King Edtoard the Third grant an effectual exemption 
throughout all Englrntd, but only in such places where 
he hod the lordships. Supposing, however, that Gilbert 
de Clare was entitled to these tolls, and that be made a 
valid grant to the burgage tenants, yet the case finds, 
that on the attainder of Lord Seymour, the manor became 
vested in the crown ; upon that re-union, the toll, which 
is a royal franchise, became extinct by unity of possession; 
and the immunity, which had been previously granted out 
of it, became extinct also. 43 u4ss. pi. JO. Palm. 82. 
[Heath J. The attainder and unity of possession could 
not affect the rights of the burgesses.'' Mansfield C. J. 
The new grant by James tlid First could only operate to 
pass the market such as it w'as before the attainder; the 
crown could not re-grant the toll, free from any exemp¬ 
tions which then existed. JLamrence J. If the lord of 
a manor grant away part of his rights to his tenants, his 
subsequent crime, forfeiting, the rest, cannot revoke hia 
prior grant. It might as well be said that if the lord of a 
manor release to his tenants all his services, his attainder 
will revive them.] There is at least good cause arising 
from the perpetual disuse, for the Court to presume, 
cither that the burgage tenants had by sortie act forfeited 
♦heir franchise, or otherwise that it has been surrendered 
by the individual tenants who were entitled to it, since it 
has never been allowed, and these charters have never 
before been brought forward or known to exist, et de 
non appar^tibus et non existentihus eadem esi Icx; or that 
it has been extinguished by unity of possession. As to the 


merits, 
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merits, the reason wliy no adjudged case is to be found, 
is, iliat the sellers by sample, in order to quiet the lords 
of the markets, on the tirst introduction of sale by sam¬ 
ple, have generally paid the; toll. The prior of Dm- 
slabJe\ case can be supported only on' diis ground, that 
if the Defendant, who had a house adjacent to the mar¬ 
ket, did not sell in it according to the custom of the 
borough, he was bound to come to the market, and sell 
at the prior’s stalls; and that by his selling otherwise, 
the prior was deprived of that toll which he would have 
had if the meat had been sold at his stall: that case is not 
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in principle distinguishable from this. If on a sale by 
sample, neither buyer nor seller enjoys all the advantages 
of the market, it is the fault of the seller, who may pitch 
his corn if he will; and ultliough he chooses to waive the 
right, he cannot thereby lawfully deprive the lord of his 
toll. 


7V/ti Court observed that the case had been argued in a 
masterly manner, and took tfme to consider of their judg¬ 
ment, which was on this day pronounced by 

Mansfiet.d C. J. Thi| in effect is an action brought 
against the Defendant for selling corn in the market of 
Tewkesfiurj/ by sample, which is alleged in the declaration 
to be done fraudulently, and injuriously to the Plaintiffs; 
that is, not fraudulently, according to the common 
sense of the word, but only fraudulently because inju¬ 
riously, as depriving the Plaintiffs of a toll to which they 
are entitled. The Chief Jiistice here referred to the ma¬ 
terial parts of tlie declaration. The first question which 
arises on this case is, whether the selling by sample in the 
market is an injury to, or a fraud on, the persons who have 
a right to toll on goods sold in the market. The second 
is, whether, supposing the Plaintiffs have such ^ right in 
general, they have such a right against persons claims 
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ing, in the manner here stated, to be exempt from pay¬ 
ment of the toll. As to the first point, it is very extra-- 
* ordinary that no cases are found to have been decided on 
the question ; for neither have any of the counsel in the 
cause mentioned such, nor has anv such occurred to the 
Court. Considering that the origin of markets is by 
grant from the king, or prescription, which prescription 
supposes a grant, a lord of a market must necessarily have 
a right of action against any person who injuriously de¬ 
prives him oC-toll accruing in that market. That being 
so, then comes the question on the sale by sampde; 
which mode of sale, though certainly not very recent in 
Tewkesburi/^ nor in many other towns, is comparatively 
modern. It has now in a great measure superseded the 
ancient practice; but anciently, when the communication 
throughout the country was more rare and difiicult, it 
was a great convenience both to the buyer and seller to 
have a common place of meeting, to barter and sell their 
goods; and even now it certainly is to*a degree a conve¬ 
nience ; but at the same time it operates as a tax on the 
commodity, by enhancing the price, and by the restriction 
which is imposed on the operations of trade, if persons 
may not buy or sell but in that market. One question 
is, whether they who sell by sample have any benefit 
from the market; and it is said, that if they could not 
sell by sample, but were compelled to pitch their corn 
in bulk, they would not go there at all, but would 
sell at their own houses; and that therefore the mar¬ 
ket is not beneficial to them; but on the other hand 
they have a benefit from frequenting the market, for 
they find there customers, persons ready to buy ; there¬ 
fore by going to the market, they have the benefit of the 
market. If so, then the lord of the market ought not 
to be deprived of the benefit of the toll which is his due 
for goods sold by persons taking the benefit of the mar¬ 
ket. Ana the prior of Dunstable '’b case is a very strong 

^ authority 
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Rutlionty that a person takiii^ the benefit of a fair shall 
■pay the duties of it; and 'consequently, to persons taking 
advantage of a market, and selling there by sample, the 
principle of that case strongly applies. The circum¬ 
stances tif that case are quite immaterial, but the prin- 
cijile‘thereby established is, that where a person does any 
thing injurious to the right of a market, the lord of the 
markM shall have an action. In Mostly v. Pierson^ 
4 T. H. 104. Lord Kenyon C. J. held it a clear fraud on 
a market to sell goods by sample therein. He says, 
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If the Plaintiff^s demand had arisen on contracts of 


“ sale by sample, he would have brought a different 
kind of action: an action for the fraud*in not bringing 
“ the goods into the markethe refers to no authority, 
but states it us a clear principle in his mind, that if a 
person sold by sample in the market, it would give an 
action, as for an injury to the market. Upon this 
ground then we arc of opinion that the present action 
well lies, unless' the Defendant brings himself within 
the exception. (Here the Otiief Justice read that part 
of the case which states the charter of Gilbert de Clare^ 


and observed that a great deal of evidence was stated 
there which might better have been omitted, and that 
facts to be thereupon found by the jury, might more 
properly have been substituted.) The words “ according 
“ to ancient usage,'' are certainly veiy important, and on 
the one side have been relied on as affording an argument 
that the exemption contended for, was pre-existing by 
ancient usage; but they afibrd a very strong inference 
on the other side also, that it may be a grant of no other 
exemptions than the burgesses anciently used, and so 
may be no grant of exemption at all: and it is very 
remarkable, that the charter speaks not of tolls in Tewkes^ 
bury, but in the honour of Gloucester, and throughout all 
England; and further, it is not in respect of ^their bur¬ 
gage estates; for in the first charter it is not granted to 
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the burgesses aiid their Jteirsy but to the burgesses and 
their successors. Then the later grant by Edward the 
Tliird, is to the burgesses their heirs and successors, to 
be free of all toll, pavage, murage, pontage, passage, 
with otljcr general words. Now one of those words, 
heirs and successors, must be improper; the first, if the 
grant be to a corporation, and the second, if the grant 
be to the burgage tenants. But it is observable that this 
last is not a grant of an exemption from toll in any par¬ 
ticular market, and least of all in the market of Tewkes- 


hurt/. Then comes the charter of Elizabeth, and the, 
charter of Jac. 1. whereby Jwc. 1. granted to the bai- 
lifls and burgesees of Tewkesburry the manor and hundred 
of Tewkesbury/, and all fairs, markets, stallage, toll, toll- 
custom, customs, pickage, &c., and the reversions and 
profits. ^J'’he case then states, that for 40 years past a 
practice has gradually prevailed of selling in the market 
by sample, and that the corporation has received toll wlfen 
the corn has been delivered in I'czikcslfuryy : that the De¬ 
fendant knowing the Plaintiffs’ claim of toil upon corn 
and grain sold in their market, whether by sample or in 
bulk, sold by sample to one Buckle, 45 bushels of l>cans, 
to be delivered in Tewkesbury/, which had not been 
pitched in the market, or pafd toll, and that tlie Defend¬ 
ant refused to pay toll; that Buckle was at that tim« 
seised and possessed of a yearly burgage tenement, and 
paid Is. burgage rent to the corporation ; and it is fur¬ 
ther stated that there w'as no ground of exemption, ex¬ 
cept that Buckle was seised of a burgage tenement; and 
that no exemption had ever been remembered to be al¬ 
lowed to anybut the freemen of the borough. The question 
then is, whether on these charters and facts together an 
exemption is made out for a person having no other 
claim than as the proprietor of a burgage tenement; and 
the charters are so general and so loose, that they ought 
to be ex]iounded by that usage, which has immemorially 

“ prevailed. 
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prevailed. The charter of Gilbert dc Clare might have 
exempted burgage tenanis Irom the tolls of the market, 
hut it does vRot appear that it did so; and from time imme¬ 
morial no such exemption has been allowed to burgage te¬ 
nants. As tp the word succesHors, it applies to what is 
usually understood to lie u corporation ; and to the mem¬ 
bers of the corporation the usage has always applied it. 
The clrarters then being such as tlicy are, and the usage 
invariable to exempt the members of the cor[>oration, and 
no others, we are of opinion, that the judgment must be 
for the corporation. 

Judo’ment for the PlaintiflTs. 


Rowntree V . Jacob. 

T HIS wa.s an action brought by the Plaintiff, who had 
been the acting boatswain of a man of war, and 
tliercfbre was admitted by JLens Serjt. to be a warrant of¬ 
ficer, and not within the prolectioii of the stat. 26 Geo. 3. 
c. 63. s. 1. against the Defendant, wlio was a Jew, and 
an agent for prize-money and seameirs wages, residing at 
JPortsnjotdhi to recover a stftn of money for wages and al¬ 
lowances, which had been paid by the officers of govern- 
Rient into the hands of the Defendant, for the use of the 
PlaintifE Upon .the trial of this cause at the Westminster 
sittings after last Jlilaty term, before JMnn.^uId C. J. the 
Plaintiff proved that 103/. had been paid to the Defend¬ 
ant ; but the Defendant produced a pow er of attorney, not 
made revocable, and a deed of assignment to himself of 
the whole of the Plaintiff's pay, which purported to have 
been made “ in consideration of 100/. 125. in hand paid 
at OF before the delivery thereofand on the back was 
indorsed a receipt signed by the Plaintiff, and purporting 
that he had received the within mentioned si4n of iOOl. 
“ 125. on the day and year aforesaid.” The attesting wit¬ 
ness. 
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June 21. 

In an action 
for money had 
and received, if 
the Defenclaul 
shew a deed of 
assignment of 
the money to 
himself, and a 
receipt for the 
co'isideration 
money indorsed, 
it is a good dis. 
charge, though 
there are preg¬ 
nant evidences 
ofsufipicion that 
(he coiibidhra- 
tion is falsely 
recited, and that 
the money ne¬ 
ver was paid. 

If there has 
been an imposi¬ 
tion in obtaiM- 
ing the deed, 
the only relief 
is in equity. 
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180S>. iiesg, who was a clerk to an attorney eniployeci by the De- 
fcndant, swore that he prepared the assignment, that he 
Rowntree inserted as the consideration, from the 

Jacob. Defendant’s relation : but that he read overthe assignment 
and receipt to the Plaintiff liefore it was executed, and 
that the plaintiff acknowledged it to be right. There was 
also evidence that the Plaintiff had acknowledged the re¬ 
ceipt of 15/. paid him by the Defisitdant; but on cross-ex¬ 
amination it appeared, that neither the plaintiff, who was 
an illiterate man, nor the Defendant, had kept any ac¬ 
count, or given or taken any vouchers whatever of the 
monies received or advanced by the Defendant during any 
pact of hisagepey ; that no account whatsoever was stated 
at the time of executing the assignment, nor did any mo¬ 
ney pass. Nor did the Defendant avail himself of the op¬ 
portunity to clear up these circumstances, which was given 
him, by notice requiring him to produce his own books at 
the trial. It also incidentally appeared, that the conduct 
of the Plaintiff in his expenditure *wa8 marked with 
thoughtless extravagance, and total ignorance of business. 
Lens Seiji, for the Defendant relied on the circumstances 
of the whole case, and particularly on that of no money 
having passed at the execution of the deed, as the indorsed 
receipt, according to his interpretation, purported to ex¬ 
press, as a proof that the whole was a gross fraud, and 
that the Plaintiff was entitled to recover: the jury how¬ 
ever relied on the sailor’s signature to the receipt, and 
found a verdict for the Defendant. 

Lens in the following term having obtained a rule nisi 
for a new trial, 

Hc^<i:ood Seijt. shewed cause. The only question that 
could be properly discussed at the trial, was the execution 
of the assignment. It was immaterial to go into evidence 
of the consideration for it; the deed would have been good 
even if t/iere had been no consideration; for a deed imports 
a consideration; and, as the jury properly observed, if a 

deed 
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deed and a receipt will not dischai^ an accountant, no 
man can be safe. Besides, the receipt does not express 
that the money was paid at the time of execution only; 
it refers to the time mentioned in the deed, and that is in 
the alternative, at or before the execution.” If this is 
a badge of fraud, almost every conveyance is fraudulent, 
as in the cases where a part of the price is deposited at the 
time of an auction, or some of the parties live at a dis¬ 
tance, and cannot all execute at the same moment. In the 
case of mortgages the money may be advanced at several 
times, yet is always recited to be paid in one day: but if 
the Plaintiff had in reality received the sum of 15/. only, 
still if he had the intention of assigning t}ie whole, the as¬ 
signment would be good in law : if any imposition had 
been practised, the relief would be in equity; the present 
verdict therefore must stand. 

Lens contra. It is not immaterial what was the consi¬ 
deration ; for the question is not whether a deed is good 
without consideration, but whether a deed is good which 
falsely states the consideration. The nature of the case 
does not admit of direct evidence to prove the non-pay¬ 
ment ; for a negative cannot be proved; therefore, not¬ 
withstanding the assignmdht, when the payment was con¬ 
tested, the onus probandi still rested on the Defendant to 
•hew the application of the sums he had received. 

Heath J. observed, that where a man by deed acknow¬ 
ledges himself to be satisfied, it is a good bar, without re¬ 
ceiving any thing. 

Cur. adv, vult. 

Mansfield C. J. 1 still have great doubts on my mind, 
which perhaps has been biassed by my practice in courts of 
equity. This is an action for money had and received: a 
power of attorney is given, reciting the considehition to be 
money paid at or before the execution of the deed. It was 

* proved 
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proved that the deed waa read ov^ to the sailor, and that 
tie said all ww» rig^bt; on ^ baek of it was a receipt for 
^ monej, as havii^ been paid on the day and year afore- 
6aid : it is the same form of receipt which is indorsed on 
every deed and mortgage, although the money is not paid 
on the day of execution. My brothers are all of opinion 
that a verdict could not stand, if obtained, against the evi¬ 
dence of that deed and receipt, and consequently the ver¬ 
dict already found according to the legal operation of 
tliose instruments, must be supported, and the rule must 
be Discharged 


END OF TEINITV TERM. 
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C A S ,E S 

ARGUED AND DETERMINED 

IM THE 

COURTS OF COMMON PLEAS, 

AND 

EXCHEQUER-CHAMBER, 


IN 

Michaelmas and Hilary Terms, 

In the Fiftieth Year of the Reign of George 111. 


RiRTLAND V . POUNSETT. 


Now. 7 . 


/ NDEBITATUS assumpsit for the use and occupa> If a purchaser 

tion of a house, and of certain fixtures therein^ At possession 
the trial of this cause at Oxe Middlesex sittings after last under a contract 
Trinity term, before Man^eld C. J., it appeared that the sale, ivhich, 
Defendant had, in Jul^ 1807, contracted to purchase of defecUn * 
the Plaintiff his lease of this house for 700/., and had vendor’s title, 
immediately paid him a deposit of 150/. in part of the 
purchase money. Being solicitous to obtain immediate diTr cannot af^~ 

terwards reco¬ 
ver rent for the 

period of the purchaser’s possession, upon an implied contract for use and occupation. 

At least he cannot, if the purchaser had paid the whole purchase money when 
he entered, and the vendor had kept it daring the purchaser’s possession. 


TOli. II. 




pdissession, 
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possession, he soon afterwards paid the residue of the 
price, upon which inducement the Plaintiff permitted 
him to enter and occupy the premises. In the inontli of 
October^ the Plaintiff not having made out a good title, 
the Defendant declared that he rescinded the contract; 
he accordingly quitted the possession of the premises), and 
brought an action for money had and rocfdved, under 
which he received back from the Plaintiff the whole 
purchase money, and the expences of investigating the 
title. The Plaintiff then commenced this action to re¬ 
cover rent for the space of time during which the De¬ 
fendant had occupied the premises. Best Serjt. and Sel~ 
wi/n, for the Defendant, contended that there- was no 
contract either express or implied in this case; that the 
statute which gives the action for use and occupation, 
requires that some contract of demise should subsist, and 
that the contract of sale, which was proved, by suffi¬ 
ciently accounting for the possession of the premises, dis¬ 
affirmed the existence of any other implied contract. 
They urged tliat in the case of Ilearne v. Tomlins, Peake 
N. P. Cases 192. Lord Kenyon C. J. had decided that 
on a purchase being defeated by the want of a title, nothing 
could be recovered by the vendor in this form of action. 
Espinasse, contra, observed that Lord Kenyon limited that 
position to the case where the occupation of the house 
was not beneficial.” Mansfield C. J. at first inclined 
to think that the action might be supported; for that if 
a man had contracted for the purchase of an estate, of 
the annual value of many thousand pounds, and hgd, 
through the imprudence of the vendor, been permitted 
to take possession, which he might possibly retain for se¬ 
veral years, pending a discussion of the validity of the 
title in a court of equity, it would be strange if the pur¬ 
chaser could hold the possession and receive the promts 
during all that time, without paying any consideration 

for 
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for it to the vendor: But upon the ground that during all 
the Defendant’s occupation of the premises the Plaintiff 
had been in possession of the purchase-money, of which 
he had made, or might have made interest, the Chief 
Justice directed a nonsuit, with liberty for the Plaintiff 
to move that it might be set aside, and a verdict entered 
for the Plaintiff with 8/. l.v. 2\d. damages, being the 
amount of the difference, by whicfi the jury Jound the rea¬ 
sonable value of the house during the Defendant’s occu¬ 
pation, to exceed the interest of the purchase-money, being 
computed for the time during which the money was in the 
Defendant’s possession. 


1809. 

Kirtlano 

V, 

POONSETT. 


Accordingly Shepherd Serjt. on this day moved for a 
rule nisi, contending, that where a purchaser is let into 
possession in pursuance of a contract, if that contract is 
rescinded, and the parties are remitted to their original 
situation, an undertaking to pay rent for the time of Hho 
possession arisesTiy implication of law: he endeavoured 
to distinguish this from the* case of ITearne v. Tomlins^ 
because in that case the Plaintiff had sustained a loss by 
having taken possession. 

Mansfield C. J. I doubted extremely whether in 
any view of the case the Plaintiff could recover for the 
occupation of the house; if no money had been paid, 
perhaps it might be a different question: but if a man pays 
part of his money, and is so unwise as to take possession 
without a title, is it not just that the one party sliould take 
back his money, and the other take back his house ? It 
is impossible to make the rules of law depend on tlie ba¬ 
lance of loss or gain in each transaction. The possession 
of a house is always beneficial; for it protects the occupier 
from the inclemency of the weather. A contract cannot 
arise by implication of law under circumstanc&s,^ the oc- 

L 2 currenee 
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currence of which neither of the parties ever had in their 
contemplation. 

The Court unanimously held that the nonsuit was 
right, and 

Refused the Rule. 


Nov. 


Hegan V . Johnson. 


If, under an 
agreement for a 
lease at a certain 
rent, the tenant 
is let into pos¬ 
session before 
lease executed, 
the lessor can¬ 
not, during the 
first year dis¬ 
train for rent. 

For there is 
no demise, ex¬ 
press or implied. 


R eplevin. Because the Plaintiff for three-quar* 
ters of a year, ending on the 29th September 1808, 
had held the house in which, &c. as tenant thereof to 
George Rossy by virtue of a certain demise to the Plaintiff 
theretofore made, at a certain yearly rent of 40/. payable 
quarterly, and because 30/. rent for the said space of three 
quarters of a year, ending on the said 29th day of Septem^ 
her, was in arrear, the Defendant made cognizance as 
bailiff of Ross. Upon the trial of this cause at the Croydon 
Summer Assizes 1809,.before Lord Ellenborough C. J., 
it appeared that the Plaintiff held the premises under an 
agreement, whereby Ross agreed that he would by in¬ 
denture demise to the Plaintiff the house then in his oc¬ 
cupation, for the term of 14 years from the 25th day of 
December then last past, (determinable as thereinafter 
mentioned,) at the yearly rent of 40/., payable quarterly, 
clear of all taxes, (except land-tax); but if the Plaintiff 
should pay to Ross the sum of 40/. before the expiration 
of the first quarter, which should be at Lady-day then 
next, in that case the rent should be reduced to the rate 
of 33/. per annum, payable quarterly.’ ’ The Plaintiff had 
been in possession three quarters of a year. The jury, 
under his Lordship’s direction, who thought this instru¬ 
ment 
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meat was no demise, and did not support the cognizance, 
found a verdict for the Plaintiff. 

Best Seijt. now moved to set aside this verdict, and 
enter a verdict for the Defendant. The Plaintiff was in 
possession, and since he was not a trespasser, he was a 
tenant, and there was a demise; the word demise is ren¬ 
dered necessary in the cognizance by the statute 11 G,% 
e, 19. s. Although this agreement would not have 
proved a demise, yet it was evidence of the terms on 
which the demise subsisted. Under every agreement of 
this nature, the occupier becomes tenant from year to. 
year, and cannot be ejected without notice to quit: it 
would therefore be highly mischievous if the landlord 
could not distrain. 

The Court asked, whether he could distrain at all under 
such an agreement? The occupier certainly did not 
become tenant from year to year at the beginning of the 
first month or first three months: for clearly at any time 
before the end of the first ylar, if a lease had been ten¬ 
dered to the occupier, and he had refused to execute it, 
the lessor might have ejected him without any notice to 
quit, and if he had executed *it, he would thenceforth have 
held, not under the supposed demise, but under the lease. 
When a person is so foolish as to enter upon the premises 
under an agreement for a lease, without a stipulation that 
in case no lease is executed, he shall hold for one year 
certain, if he does not execute, the landlord may turn him 
out without notice. The effect is, that the lessor cannot 
distrain for the rent; he must bring his action. 

Rule refused. 


119 

1809. 

Hegan 

V. 

Johnson. 
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‘ If a party en¬ 
titled under a 
contract to re¬ 
ceive a profit 
from aiiotherjby 
hi$ own act so 
confounds the 
measure of fhat 
whicJi he was lo 
receive, that it 
can be no longer 
ascertained, he 
vacates his 
whole claim. 

j4. agreed to 
find sufficient 
coals for 7?.’s 
engine, to draw 
■water from ^.’s 
mine, and H.’s 
little coal, as 
they then stood. 
B. sunk to a 
lower seam, in 
draining wfiich, 
he diained the 
other two seams 
but consumed 
for his engine 
more coal than 
before. Held 
that J. w as no 
longer bound to 
furnish any coal 
liecause B. had 
destroyed the 
measure of suf¬ 
ficiency. 
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Pringle r. Taylor. 

ASSUMPSIT. The PlainliflF assigned a breach by 
the Dclcndant, in not supplying the Plaintiff with 
small coal for the use of his engine, according to the terms 
of the agreement hereinafter stated : at the trial of this 
cause before TFood B. at the Northumberland assizes, 
1808, the jury found a verdict for the Plaintiff, with 
40/. Id.v. damages, subject to be changed tor a nonsuit, 
according as ihf opinion of the Court should be, upon the 
following case: 

The Plaintiff was possessed of a seam of coal, called 
the little coal of Beadnell, in the county of 
landf and of a steam engine, which was originally used 
by* him for drawing off water therefrom; the Defend¬ 
ant was possessed of a seam of coal evintiguous to, and 
nearly upon a level with thei.Plaiutiff’s, but had no steam- 
engine for drawing tlie wjifer therefrom. It was neces¬ 
sary to draw the water from these collieries before they 
could be worked; and the Defendant, before the making 
of the agreement, was not able to work his coal, except 
at such times when the engine of the Plaintiff had been 
worked long enough to draw the water from the Defend¬ 
ant’s as well as the Plaintiff’s coal. Upon the 22d of Dc- 
cember^ 1806, the following agreement was written and 
signed by the Defendant, in the shape of a letter addressed 
to the Plaintiff; I hereby agree to give you small coals 

for your engine^ to draw your waii r froni your little coal 
and my coal, as they now stand, on condition you keep 
your engine where she now stands, and a person to at- 
tend her; you defraying every other expence that ne* 
“ cessarily attends such.—Tlie above conditions to com- 
« mence from this day to the 12th November, 1807.” The 

Plaintiff 
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Plaintiff acceded to the terms proposed, and from the 
making’ of the agreement to the 12th of November, 1807, 
regularly kept a person to attend the engine, and kept it 
at work in the same place, so as effectually to draw the 
water from tlie Defendant’s coal, and defrayed eveiy ex¬ 
pence attending the engine, except the^coal. The Defend¬ 
ant, from the making of the agreement to the 3d of June, 
1807, regularly supplied the engine with coal according 
to the contract: the Plaintiff a little before that time 
ceased altogether from working his little coal, and opened 
and worked a seam called the main coal, which lay much 
deeper than either the Defendant’s coal, or the Plaintiff’s 
little coal, and by the sale of such main coal entered into 
a competition with the Defendant, which the Defendant 
deemed prejudicial to his own interest in the market. 
The Defendant from that time refused to supply any 
more coal for the engine. From the 3d June to the 12th 
of November, 1807, the Plaintiff supplied the engine,' at 
his own expence, 'with the whole of the coal necessary 
to relieve the Defendant’s ‘Coal from water, and did 
thereby relieve the DefenSant’s coal from water, by 
keeping the water at a level low enough for the working 
of his own main coal. The verdict was taken for the 
value of so much coal as upon a fair calculation would 
have been necessary to keep the engine so long at work, 
as would have been requisite for the mere purpose of 
keeping the Defendant’s coal and the little coal free from 
water. 

Bes^l Serjt. for the Plaintiff. The Defendant assigns 
as a reason for refusing to funiish coal, that the Plaintiff 
has opened another coal-mine, and created a competition 
against him in the market. But this is an injury which 
cannot be complained of in any court of justice. The 
only ground he could make to excuse the performance 
of his contract, wotild be the non-perjbrmance of the 

, ‘ Plaintiff’s 


1809. 

PRIKd.! 

V. 

Taylok. 
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Plaintiff’s part. He does not, however, allege that; but 
objects that it is performed for another purpose than for 
the drying the Plaintiff’s little coal mine. It is true that 
the immediate purpose is to drain a seam of coal which 
lies lower; but the Plaintiff, therefore, must of necessity 
drain the upper vein also, and he has a continuing in¬ 
terest in the upper vein. The true construction of the 
agreement is, that while the engine stands in the same 
place, and the Plaintiff thereby dries the Defendant’s 
coal, the Plaintiff is entitled to so much small coal as is 
sufficient to dry it. If in June the Plaintiff had ceased 
to work the engine altogether, the Defendant might have 
sued him. It »therefore is reciprocal, that the Defend¬ 
ant should be obliged to furnish coals till the ISth of 
Novemher, 1807, whether he wrought for his new vein or 
his old one. The Plaintiff does not contend that he is 
entitled to demand the greater quantity of coals neces¬ 
sary to draw the water from his lowest mine ; and it ap¬ 
pears specially on the case, that the jUV'y have not given 
damages for that quantity, but only for the quantity suf¬ 
ficient to draw the water Ifrom the level agreed on. 
Therefore, no injustice is done by the verdict, and it 
ought to stand. 

Williams Seijt. for the Defendant. If the agreement 
had been, as it is supposed to be, that if the Plaintiff 
should with his engine draw off the water from the De¬ 
fendant’s mine, the Defendant would give him a definite 
quantity of coal to supply the engine, the argument of 
the Plaintiff would be good. But the Defendant was not 
so imprudent as to make this agreement, and he has 
made a very different one; it is for coal to draw the 
water from your little coal and my coal, as they now 
stand. If this relative state had continued, and the De¬ 
fendant had refused to supply coal, the action had well 
lain. But it is material that the case states that the 
* Plaintiff 
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Plaintiff had ceased alto^ther to work the little coal, and 
had opened the main coal. This alone would have deter¬ 
mined the matter; but the case goes further: for it states 
that the level of the main coal is much deeper, and that 
the verdict is calculated on that proportion of the whole 
coal now necessary, which would have been requisite to 
drain the little vein only. This shews, then, that the 
verdict is wrong: there was no calculation in the original 
agreement: it was to find coal for drying the little coal, 
while that continued to be wrought: as soon as the Plain¬ 
tiff opened the main coal, he should have come to a new 
agreement; for the old one was at an end. 



Best, in reply. It is material, that this is not an agree¬ 
ment to last so long as both mines should be wrought, 
but down to a limited time, the 12th November, 1807. 
But it is said the terms so restrict the agreement, that it 
is to stand no longer than whilst the little coal continues 
in the same state. But the terms of it are to be taken 
most strongly against the Defendant who pens it; and 
it therefore still subsists; for the circumstance on which 
it was to determine was an alteration in the state of one 
of the then existing mines,^ not the digging a new one; 
and those two mines remain in the same state; their 
levels and the position of the engine are unaltered. No¬ 
thing in the agreement restricts the Plaintiff from open¬ 
ing other mines than the little coal, or from using the 
engine to draw the water from other mines besides the 
Defendant's. Here it appears the Plaintiff has in a 
given part of the day exhausted all the water of the De¬ 
fendant's mine, and employed the residue of his force in 
drying another vein of his own. It is admitted the De¬ 
fendant has had all the advantage he could promise him¬ 
self under the contract; he therefore ought to pay for it: 
if the Defendant had thought there were circumstances 


\ 
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to determinfi the contract; he ought to have given notice *, 
but he lies by. 

Mansfield C. J. This action is brought for not 
supplying small coal for the workingof an etigine to draw 
water from the mines in the PlaintitF’s occupation : the 
declaration states, that in consideration that the Plaintiff 
would keep his said engine where the same then stood, 
from the 22d day of November 1806, until the 12th day 
of November^ 1807, and would during that time keep a 
person to attend the same, and would defray every other 
expence that necessarily would attend such keeping of the 
said engine, fhe Defendant undertook that he would 
during the time aforesaid give the Plaintiff small ooals 
for the said engine to draw the water from the Plaintiff’s 
said Utile coal mine, and from the coal mine of the De¬ 
fendant, as they then stood. So the Plaintiff himself states, 
in his first count, that it was to draw water only from 
his little coal and the Defendant’s mine, and for no other 
purpose. This agreement ij^ proved by a letter, which in ' 
fact puts an end to the case. Now what is the letter I I 
hereby agree to giv€‘ you small coals for yodr engine, to 
draw water from your littlp coal and my coal, as they 
now stand. The word “ they,” can only refer to “ your 
little coal and my coal,” and “ now stand” must be in¬ 
terpreted, with reference to the subject matter, to mean, 
that so long as the operations of draining which the 
Plaintiff necessarily performed in the pursuit of his own 
works, were insufficient to keep the Defendant’s coal 
dry, unless additional labour was bestowed for that pur¬ 
pose, so long would the Defendant supply the engine 
with coals; and as long as the Plaintiff worked only to 
get his little coal, the Defendant did supply him with 
coal. The Plaintiff thought it more advantageous to go 
to the main seam, which lay much deeper, and therefore 

required 
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required more power to drain it. Tlie Defendant says, I 
will supply you with coal no longer: it is urged that a no¬ 
tice was necessary; but surely it was not necessary to give 
the Plaintiff notice of that which the Plaintiff himself did : 
the Defendant however refused to supply him, and very 
rationally; for what possible measure could be taken, to 
ascertain what coal was necessary to be supplied. A new 
calculation might be required every day and every week. 
It would be an everlasting ground of dispute; and who 
was to decide it ? The contract therefore was then at an 
end. 


180.9. 

Prin«i.e 

V. 

Taylor, 


Heath J. I am of the same opinion. .The true con¬ 
struction is, that the engine should be worked for draining 
the mines as they then stood; that is, while they continued 
in the same train of working: therefore as soon as the 
PlaintiflT began to work a deeper seam, things were al¬ 
tered. 


JmWHENCE J. concurred, 

MM * 

Chambre j. The case is rendered somewhat obscure 
by what was stated concerning the competition in the 
market, which has nothing to do with the subject. The 
Plaintiff* has rendered the bargain totally uncertain, by 
altering the state of the circumstances. He has vacated 
the contract, by rendering it impossible to know what is 
the measure of sufficiency. The measure may vary every 
day, or every week, and a new arbitration or action must 
as often take place. 


Postea to the Defendant. 



156 


CASES IN MICHAELMAS TERM 


1809. 


Nov. 15. 


Hawke v. Bacon. 


Twenty years 
adverse posses¬ 
sion of a waste 
inclosed, is a 
bar to the entry 
of a commoner. 

If it is alleged 
that a close call¬ 
ed A. has been 
separated and 
inclosed from a 
waste for 20 
years,to support 
the allegation,it 
is necessary to 
prove that every 
part of the close 
has been so 
long inclosed. 

Upon a plea of 
liberum iene~ 
tnetdum^ the 
Defendant has 
the choice to 
what parcels he 
will apply his 
plea, and if the 
Plaintiff insists 
on a trespass in 
other parcels, 
he must newly 
assign. 

An encroach¬ 
ment does not 
cease within 60 
years to be part 
of the waste. 


T respass for breaking and entering the PlaintiflTe 
close, called. Far End Close^ treading the grass, and 
pulling down the walls and fences. Plea 1. Not guilty. 
2, That the close in which, &c. then was, and immemo-^ 
rially had been, parcel of a certain waste called Ughill 
Moor, and not separated or divided therefrom, except as 
thereinafter was mentioned; and that the Earl of Fitz- 
william was seised in fee of a certain messuage and one 
hundred acres iof land, in right of which he prescribed 
for common of pasture in and throughout the said waste, 
whereof the close in which, &c. was parcel, 8cc. for all 
his commonable cattle levant and couchant upon the said 
messuage and land, as thereto appertaining; and that the 
Earl demised the said messuage and land to the Defend¬ 
ant, who entered and was possessed. ' And because the 
walls and fences in the declaration mentioned at the se¬ 
veral times when, &c. were wrongfully erected and 
# 

standing in and upon the said waste, whereof, &c. and 
separated and divided the same close in which, parcel, 
&c. from the residue of the said waste, insomuch that the 
Defendant without somewhat pulling down the walls 
and fences, could not fully use his common of pasture, 
he justified entering the close in which, &c. parcel, &;c. 
and pulling down the said walls and fences so there 
erected, in order that he might use his common; where¬ 
by he abated and removed the aforesaid inclosure, and re¬ 
opened the close in which, parcel, &c. to the residue of 
the waste, as he lawfully might. 

The PlaintiflTjoined issue on the first plea, and for re¬ 
plication to the second plea, denying by protestation that 
the close in. which, &c. was parcel of Ughill Moor, the 
seisin of the Earl of Fitzwilliam in the said messuage, and 

the 
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the prescription for common of pasture in and throughout 
the said waste, whereof the said close in which, dcc.^was 
parcel, pleaded, that the Plaintiff’s close in the declara¬ 
tion mentioned was a close called Far End Cios% and that 
the same close in which, &c. continually for twenty years 
and more, before and at the first-time when, &c. had been, 
and was separated, divided, and inclosed from the said 
waste called Ughill Moor^ and occupied and enjoyed in 
severalty, and adversely to the said Earl, and to all those 
whose estate he had in the said messuage and land, and 
to his and their tenants, and to all persons claiming by, 
from or under him, them, or any of them, and without the 
exercise or enjoyment of the said suppose^ common of 
pasture, and without any entry thereon made for or re¬ 
lating to the said supposed common. The Defendant 
protesting that the replication was not sufficient in law, 
and that the close in which, &c. still was parcel of the 
waste for the purposes therein mentioned, rejoined that 
the part of the close whereon the walls and fences at the 
several times when, &c. were standing; had been. and 
was wrongfully separated and divided from the residue 
of the waste within 20 years next before' the first time 
when, &c.; wherefore he, the Defendant, entered that 
part of the close in which, &t. parcel, &c. at the several 
times when, &c., and did and committed the several acts 
in his second plea mentioned. The Plaintiff sur-rejoined, 
as before, that the said close called the Far End Close, 
and in which, &c. continually for 20 years and more be¬ 
fore, and at the said first time when, &c., had been and 
was separated, divided, and inclosed from the said waste, 
and occupied and enjoyed in severalty, and adversely to 
the said Earl, and to aU those whose estate he had, &c. 
and without the exercise and enjoyment of the said sup¬ 
posed common of pasture, and without any entry there¬ 
upon made for or relating thereto, and concluded to the 
couptiy. 


1809. 


Hawke 

V. 

Bacon. 


The 
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The Di^fendant demurred, and assigned for causes, that 
the PJaintifT had not in and by his sur-rejoinder confessed 
and avoided, traversed, or denied the several facts and 
matters pleaded by the Defendant in his rejoinder, or any 
of those facts and matters; and for that the said Robert 
ought either to have denied some fact alleged therein, or 
admitting the same to be true, to have shevrn by his sur¬ 
rejoinder how and in what manner he the Plaintiff vras 
discharged therefrom, and how the same were avoided. 
And that the Plaintiff had by his sur-rejoinder endea¬ 
voured to put in issue matters different and immaterial to 
those offered and alleged by the Defendant in his rejoin¬ 
der ; and tha^ the Plaintiff’s sur-rejoinder did not shew 
what estate^ right, or title, the Plaintiff or any other 
person had, to separate, divide, and inclose any part of 
the close in which, &c. from the said waste; or by what 
means, or how the same was approved, separated, and in¬ 
closed, and also that the sur-rejoinder did not take any 
issues whatever upon any of the matters pleaded in the 
rejoinder, nor bring to issue tlie same, or any matters 
whatever stated in the pleadings of this cause: and also 
that the Plaintiff’s sur-rejoinder was calculated to intro¬ 
duce unnece 8 sai 7 entries, pleadings, and proceedings on 
the record; and also that tht; sur-rejoinder concluded to 
the country, whereas the same ought to have concluded 
with averments as to the matters therein contained, and 
verifications thereof. 

Serjt. in support of the demurrer. It was 
the intention of the parties to raise by these pleadings the 
necessary question to try this right of common, and the 
fact is, that the whole of Far End Close formerly was 
parcel of the waste of the manor, and part of it has been 
inclosed above 20 years, and part has been inclosed for a 
shmrter period than SO years. It is intended by the re¬ 
joinder to put in issue the fiict that the part of the close 


d 
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on whicli the trespass was committed, lias been taken in 
within 20 years. If the Plaintiff meant to deny it, he ought 
to have pleaded, that the locus in quo was not part of th^ 
waste. 


1809. 

HawK£ 

V. 

Bacon. 


The Court observed, that tin*. Defendant had omitted a 
fair opportunity which tht; plaintiff gave him, to traverse 
an allegation, which the Plaintiff could not have support¬ 
ed, but by proving that the whole of Far End Close had 
been inclosed above 20 years; for if tlie Defendant had 
taken issue on the replication, as it stood, and if any part 
of Far End Close had been inclosed less than 20 years, the 
issue must have been found for the Defendant: it did not 
differ from the common case of pleading lib^um tenement 
turn, where if the Defendant proves he has a single acre 
in the vill, the issue is with him, whatever quantity of 
land the Plaintiff may have there : and if the Plaintiff had 
meant to dispute the particular spot, he should have newly 
assigned. But here the rejoinder is bad, for it admits the 
replication, and traverses nothing : it does not deny that 
the site of the trespass is Fter End Close, The Plaintiff 
could not have pleaded that the locus in quo was not part 
of the waste, for it continued to all intents part of the 
waste for 20 years ; and even after that timci it continued 
part of the waste, so that the lord might have recovered 
it in a real action within 60 years. 

The parties had leave given them to amend. 

As to the main question which the parties meant to try, 
Lawrence J. observed, that the council were properly 
agreed upon the point, that if the common had been in¬ 
closed twenty years, the commoners* right of entry wasi 
gone; and he mentioned the following case of Creach v. 
Wilmot: 


Creach 
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CrEACII V . WiLMOT. 


DERBy, Summei* Assizes, 
1752. Trespass for breaking 
closes, See. Justification by a 
commoner, as being part of a 
common, &c. Evidence, that 
some of the closes had been 
inclosed above forty years, 
and that the Plaintiff had a 
little bouse built on one of 
them; and it was insisted by 
the Plaintiff that this no longer 
remained a part of the com* 
mon, that the possession had 
fixed the freehold in the cot¬ 
tager, and that the commoners 
were bound by the statute of 
limitations. Answered, that a 
right of common cannot be 
barred by the statute of limita. 
tioDS: that the question was on 
the mere right, and therefore 


though the statute of limita¬ 
tions would have been a bar in 
ejectment or formedon, where 
the land was in question, yet in 
this action, where the right 
only is in question, the sta¬ 
tute is no bar. 

Lee C. J. A possession of 
above forty years has been 
proved, and there is no dif¬ 
ference between the lord of a 
manor and a commoner. The 
lord could not have brought 
an ejectment after twenty 
years* possession. Here, the 
commoner, if he had any right, 
should have brought an assize 
of common, and not made an 
entry. The jury were directed 
to find for the Plaintiff. 
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Boyd and Another v . Durand,. 


Nov . 17. 


'^fTEPIIEJiD Seijt. obtained a rule nisi that the . I'l'® instruc- 
Defendant, on filing common bail, might he dis- 
charged out of the custody of the sheriff* of Surr^, for the attorney to 
three objections; first, tliat only one affidavit had been the filazer are 

made for holding him to bail, and that had been filed with fi, ca^use ;*^aiul 

the filazer of Middlesex, and that a capias having issued it is not neces- 

into Middlesex, and the Defendant not being there found, 

the Plaintiff had not sued out a testatum capias, but ano- a clause of «c 

ther original capias directed to the sberifi’ of Surr?/ / but, etiam. 

notwithstanding, had not filed with the filazer of that nnk''*a warrant 

county an office copy of the affidavit to hold to bail, which, to four, jointly 

Shepherd said, the practice in such case required, piirsu- andnot sevrnii- 

ant to the statute 12 G.l. c. 29. s. 2. Secondly, the me- aTrest 

morandum called a praecipe., given to the officer as iustruc- the Court wiH 

tions to prepare the capias, aftd which was in the follow- interfere to 
■ • cltiic 

ing terms, “ Surrjt/. Capias for E. Boyd against J. Du- Defendant on 

rand, returnable on the morrow of ylll Souls. Oath for motion. 

89001. and upwards,” contahied no clause of uc etiam. » to 

. .ft. o . tomjotniltj and 

Thirdly, that the sheriff of Surry had made his warrant not severally, 

“ to the keeper of the gaol of the said county, and also will not 

to JV. Benton, R. Faulkner, and R. Hindson, his bailiffs,” reldby mie" 

commanding them and every of them jointly and not If a Plaintiff 

severally, that they should take the Defendant, &c. to an- P‘'®ceeds by a 

, . second original 

swer the Plaintiffs in a plea of trespass, and also in a plea capias, instead 

of debt fuf 1600/.; but that the arrest was made by Faulk- testatum ca- 

ncr and another not named in the warrant, and without affidavitTo*boId 

any assistance of the gaoler, Benton, and Hindson. to bail is notne- 

cessary. 

Whether in such case it is necessary to file an office copy of fho affidavit with 
the filazer of the second county, Queere ? 

At least the omission does not so far vitiate subsequent proceedings, that the 
Court on motion will discharge a Defendant from arrest. 

YOU. II. M * JJms 
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l^ns and Best Serjts. on behalf of tlie Plaintiffs, shewed 
cause against this rule. As to the first objection, the 
same person executed the office of deputy filazer for Mid¬ 
dlesex and for Surr^ y he had been instructed to file in 
Surr^f an office copy of the affidavit to hold to bail^^ and 
had been paid tor it; but through urgent pressure of bu¬ 
siness he had not been yet able to have it copied and filed: 
but if there were any laches in the offifccr of the court, 
that ought not to prejudice an innocent Plaintiff, who had 
done all that the practice required. It was no where 
enacted that an office copy of the affidavit should be filed; 
it was only required that there should lie an affidavit, 
without reference to any particular county, and there is 
one. 

To the second objection, this instrument called a prm- 
cipe, is only an authority given by the attorney in the 
cause to the filazer, from which he is to prepare the ori¬ 
ginal writ: it is neither writ, bill, nor jproccss issuing 
out of this court,’* in which instruments only does the 
•tat. 13 Car. 2. st. 2. c. 2. require tliat “ the certainly and 
true cause of action shall be particularly expressed.” 

To the third objection. There is a diversity betw'^cen 
authorities created by the party for private causes, and au¬ 
thority created by law for execution of justice. Co. IJtt. 
181. b.' Rex V. Fowler^ 1 Salh. SbO. S. C. 1 Ld. Ray, 
586. It was held, that though the warrant may be wTong, 
yet if the writ be right, the party is rightfully in the cus¬ 
tody of tlie sheriff. Lambard. Eirenarcha, c. 2. p. 89, If 
such a precept be addressed to twain, yet one alone may 
serve it. And here the bailiff is no stranger to^^the Var-, 
rant, though; certainly he ought to have attended to the 
restriction the sheriff imposed on the execution of it. 


Vaughan 
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Vaitghan Serjt., for the sheriff, was permitted to come J8C|^. 
ill and shew cause on the following day. He prafed 
that the Court would leave the Defendanrto puTsue his 
ordinary remedy by action, against either the sheriff or .p, ,, 
his l^iliff. Warrants in furtherance of justice are to be Duranp. 

favourably expounded, and a joint warrant has often been 
expounded as a joint and several warrant; Lasfibrook^i 
case, Ilutt. 127. Rex v. JFIohbs, Yeh. 25. And a strong 
reason is there given : the sheriff’s intent is to have the 
party arrested, and whether by one or more, ipsi non rc- 
fert. White v. Whitshirey Palm. 52. But whether rightly 
arrested or hot, since he is in the custody of the sheriff^ 
be is where he ought to be, and the sheriff has a right to 
hold him, having a WTit by w'bich he may legally be held, 
and this is very different from the cases where the Plain¬ 
tiff has been colluding, or has taken tlie Defendant by^ 
violence, as in Birch v. Prodger, 1 New Rep. 1S5. And 
it is enough for the sheriff, if he can lay before the 
Court a reasonable doubt whether the Defendant is en¬ 
titled to his discharge. So held, Lee v. Gansd, 1 Comp. 9. 

And here is no fault in the<«beriff: he makqs out a gohd 
warrant, but the bailiff mistakes it. In Ifousin v. BarroWy 
6 T. R. 122. the warrant was bad. 

Shepherd and Manley Seijts. in support of the rule. 

1. It is not sufficient to make the affidavit to bold to 
bail, it must also be filed. Reeks v. Groneman, 2 Wih. 8S6. 
and Hussy v. Baskervillcy there ci^d. Though the busi¬ 
ness of the two counties is conducted in the same cham¬ 
bers, that can make no difference: they are totally distinct 
/offices, ^and the (ilazer of Surry cannot legally know what 
affidavits are filed with the sheriff of Middlesex. If a 
testatum capias had issued, that would guide the enquirer 
to the original capias^ by wbicb he might find the affi¬ 
davit; but this is a second original capias^ and if there is 
neither a second affidavit made, nor an office copy of the 

.m 2 first 
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first filed in the second county, the Deibndant has not 
that opportunity which the statute meant to g;ive him, of 
ascertaining the nature and extent of the cause of action. 
By the copy not being; filed the crown also is defrauded 
of a stamp duty. The clear known distinction is, that if 
a second original capim issues, there must be a new affi¬ 
davit of debt filed in the second county, where a testatum 
capias issues, that is unnecessary. 

2. As to the prascipe^ it was held in Barnes 117. 

V. Mann, that the want of the ac etiam clause in the 
praecipe was fatal. [^Mansfield C. J. A praecipe is a non¬ 
sensical word as applied here. A praecipe is the name of 
a writ, but this is a little worthless memorandum, which 
is no authority at all. The real praecipe is the first au¬ 
thority.] 

3. In Birch v. Prodgers, the attorney Plaistead having 
been forcibly detained till the sheriffs’ officer, with a 
proper authority, came to take him, the Court neverthe¬ 
less ordered his discharge. This shews that the authority 
of the sheriff to detain the Defendant is not the criterion. 
Housin v. Barroxc. The sl\priff had a good writ, and 
had made a good warrant; but the bailiff himself having 
inserted another name, the Court discharged the Defend¬ 
ant. All this was for good, reason. If the arrest is 
made by an authorized officer, the sheriff is responsible 
for his acts, but he is not answerable for the acts of un¬ 
authorized persons. If Faulkner had been guilty of the 
greatest abuses in this arrest, the sheriff would not be re¬ 
sponsible, for he never trusted him alone, but expressly 
required that Benton and Hindson should assist, to prevent 
any misconduct of Faulkner. This is very different from 
the case of a mere joint warrant, for the sheriff absolutely 
prohibits the execution to be by any other than all the 
four. If the Court will permit the sheriff to detain a 
man who is improperly arrested, it will lead to great 
abuses; men will be entrapped, or arrested on a Sunda^y 

and 



IN THE Fiftieth Year of GteOUGEJlII. 


165 


and brought to the sherifF on the following day. In all 
the cases cited, there has been a regular warrant, yet the 
Defendants have been discharged. They offered to un¬ 
dertake that the Defendant, if discharged, should bring 
no action against the sheriff or bailiff. 


1809 . 

Boyd 

and Another 
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Dvrasd. 


Mansfiei.d C. J. The question is not now before 
the Court, whether any action might be brought here; 
an action might perhaps lie against the bailiff for arresting 
without proper authority : but the question is, whether 
the Court will discharge the Defendant. A writ lias 
issued to the sheriff. The sheriff has liini under arrest, 
under that writ. There has been no i.ct of violence 
committed by any one, no fraud in any one, much less 
in the Plaintiff, who would be injured by his discharge. 
The sheriff makes his warrant to four, for the greater se¬ 
curity, that if any injury should arise by the misfeasance 
of the officer, the sheriff might liave sufficient security 
to indemnify him for tliat wliich the injured party would 
be entitled to recover against himself; but the sheriffhere 
ratifies the act of the officer,* by receiving the Defendant 
into custody when taken. Who is hurt by it ? No one. 
Where is he ? Where he ought to be. Who has him ? 
The sheriff, who ought to luve liiin. Then what reason, 
is there to discharge him ? In what case will the Court 
discharge a Defendant? Not in this certainly. The 
only case like this, is that in the Cth Term Rep, The 
Courts have leaned against irregular arrests, in order to 
avoid the violence that might attend them ; there cer¬ 
tainly is no supporting this arrest under the w'arrant, in 
an action against the officer; for to argue that this is an 
authority to arrest severally, is to argue in direct opposi¬ 
tion toall the strength and meaning of language. As to 
the objection of the prascipe, it is quite nothing : with re¬ 
spect to the practice of filing an office copy of the affi¬ 
davit, it is a singular one, and it may deserve eonsidera- 
2 tion 



m 

1809 . 

Boy» 

and Another 

V. 

Dt’KAND. 


CASES IS MICHAELMAS TERM 

tion whether the practice is proper, of suing out a writ- 
of capias alike into two counties, instead of pursuing the 
old common law practice, of suing out a testatum capias. 
The act of parliament never contemplated this practice, 
and therefore could not provide for it: no rule of Court, 
or law, requires an office copy to be hied in the second 
county; it is consonant indeed to the spirit of the act of 
parliament that there should be one, but the deputy 
hlazer for both counties is the same, and it cannot much 
atfect the justice of the case, that he reads the affidavit 
in the character of hlazcr for Middlesex, rather than 
in the character of filazer for Surry. If the old practice 
were adhered to, all difficulty on this point would be 
avoided. 

Hgath J. I can find no case in which the Court hat 
interfered in a summary manner to discharge the De¬ 
fendant, but where he has been arrested either by forcej or 
fraud. In Ilousin v. Barrow the Court discharged the 
party, in order to discourage the practice of inserting other 
names in the warrant. should do injustice by dis¬ 

charging the Defendant; none by retaining him : if ha 
is injured, he hus his remedy. * 

« 

Lawrence J. 1 am of the same opinion. As to the 
practice regarding the issuing ofa testatum capias, the act of 
parliament docs not say that more than one affidavit shall 
be made; and the practice has prevailed, of sending a copy 
to the filazer of another county, who thereupon makes 
out a capias. Here the filazer, having the original in his 
hand, and much business, thinks it unnecessary to copy 
it, and to read it from the copy, but makes out the capias 
from the same original affidavit, and leaves it to be copied 
. afterwards. No injury is hereby done to the Defendant; 
,for he might, and from the afiidavits it appears that he 
did, peruse the original affidavit instead of the copy. As 

to 
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to the sherifF, there is no fraud, and no violence, but the 
sheriff makes a warrant to four officers, and one of them 
takes the Defendant. Then the sheriff receives him, and 
he is in the proper custody ; and there is no reason for the 
Court to discharge him. If he is injured, he may seek his 
remedy against the officer. 


1809 . 

Boyd 

and Another 
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Dvransu 


Chambre J. entirely concurred In all the reasons, and 
thought that it would be a very mischievous exercise of 
the discretion of the Court, if they were to liberate this 
Defendant. 

Rule discharged. 


King v. Foster and Another. 


Nov, 17. 


I 3 EST Serjt. upon the authority of Bartlett v. Hehbs, 
JO 5 T. R. 6'86., had obtained a rule nisi^ that the 
bail-bond, which had been given in this case, might be de¬ 
livered up to be cancelled, upon an affidavit which stated 
that by a warrant issued by the Earl of Chesteijield, mas¬ 
ter of the horse, the Defendant Foster had been appointed 
coachman in ordinary to his majesty, and was daily liable 
to be called on to drive his carriage. 


A menial ser¬ 
vant of his ma¬ 
jesty is not lia¬ 
ble to arrest, al¬ 
though he pub¬ 
licly carries on 
trade and the 
debt was con¬ 
tracted in the 
course^ of hit 
trade.' 


Shepherd Serjt. shewed cause on an affidavit which stated 
that Foster and Otway publicly carried on a considerable 
business as- inn-keepers and stable-keepers in the Strand^ 
under the name of Foster and Co. and that Foster was the 
principal manager of the concern, and had himself ac¬ 
cepted, under the signature of G, Foster and Co,, the bill 
upon which this action was brought, and which bill had 
been received in payment, not carelessly, but upon pre¬ 
vious inquiry made, and satisffictory information received, 
as to the respectability of the Defendants as tradesmen. 
He also said, that if his trading were known to the supe- 

* rior 
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rior officers of the household, the Defendant would be dis¬ 
charged from his employment. It was not to be permitted 
that a Defendant publicly and ostensibly carrying on trade, 
and obtaining credit, should .shelter himself from his cre¬ 
ditors under any privilege whatever. 


Best Seijt. contra. This is the privilege of his ma¬ 
jesty, not of his servant. 

Mansfield C. J. Whether it is proper that a me¬ 
nial servant of tlie king should be permitted by his ma¬ 
jesty to carry on trade in any way, is not for us to con¬ 
sider. It may be a very proper thing, or it may be im¬ 
proper, because those who deal with such a servant are 
abridged of their remedies. But, as it has been justly 
said, it is the privilege of the king; and, beyond doubt, 
this Defendant’s employment is not colourable, but his 
real occupation, and he must, therefore, be discharged. It 
would be an extraordinary thing if the servants of a no¬ 
bleman, or member of parliament attending his duty there, 
should be privileged ; and iftijo servant of the king should 
uot. If the Defendant is not entitled to his discharge, he 
may be arrested and taken from his box, as he is driving 
his majesty to the House of Lep'ds. 


Rule absolute. 
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Tucker v. Crosby. Nov, 17 . 

B oth the Plaintiir and Defendant resided in the city Xhe DoIptuI- 

of Ijondon, and the action was brought to recover ant is entitled to 

44/., the price of some engravings executed by the Plain- costs^uiider/he 

tiff for the Defendant; but Lawrence J., at the trial of London Court 

the cause at GuildkalL was of opinion that the evidence Requests act, 

though it ap- 

shewed that the work was done upon a credit which was p^arg that if the 
not expired at the time of bringing the action ; and the Plaintiff had 
Defendant recovered 1 /. 8r. only. a™meoe^‘™t 

• of his action a 

Best Serjt., upon affidavit of the facts, had obtained a fpw months, his 

rule nisi for entering a suggestion on the roll, to entitle ^^oXlhavSen 
the Defendant to costs under the London Court of Re- good for more 
quests act. 

It must ap¬ 
pear to the 

Pell Serjt., uho had successfully resisted a similar rule Court, that fho 
in the first iiistance, because the ulndavits did not dis- parties wore 

tinctly state that the Defemlant was resident in ri^dliction^dieti 

when the cause of action arose, as was held necessary in the cause of ac- 
Brooks V. Aforaz'ia, 2 Jl. Bl. 220. now shewed cause arose, 
against this rule, upon three grounds ; first, that the af¬ 
fidavit did not state that the Defendant “ was liable to be 
“ summoned to the Court of Requests.” Barney v. Tuhb, 

2 II, Bl. 356. tliis objection w'as made amongst others, 
and Buller J., in giving judgment, held, “ that the affida¬ 
vit ought to have contained all the facts necessary to 
bring the case before the Court, and that there a material 
allegation was wanting ; namely, that the Defendant was 
liable to be warned.” Secondly, the affidavit did not shew 
the Defendant to be, within the stat. 3 Jac, 1. c. 15. s. 2. 

a tradesman, victualler, or labouring man.” Thirdly, 

This was not a case where the “ sum to be recovered,” 
the expression used in the 4th section of that act, “ did 
not amount to 40«,” for it was admitted at the trial that work 

to 
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to the amount of 32/. at least, had been done; though part 
of the debt was not due when the action was commenced : 
and the Defendant, as it is sworn, offered to pay the 44/. 
if the Plaintiff would pay his own costs, which shewed that 
there was a good cause of action. The Court was not ul¬ 
timately bound by the finding of the jury, but might exer¬ 
cise a discretion here, as well as in giving costs under the 
statute of Elh., where tlie words also are, “ the debt or 
damages to be recovered.’* 


Best supported the rule. 

The Court. On the evidence the verdict %vas right, and 
the further sum was not due. Barnet/ v. Tubb was on the 
Middlvsex act 23 G. 2. c. 19., which is differently worded, 
but this act has not the words “ liable to be summoned.’* 

Rule absolute. 




Nov. 18. 


Kinnerley and Others^ Assignees of Brymer, v . 

lioss.iCK. 


T his was an action of assumpsit for goods sold and 
delivered. The Defendant pleaded, as to all the 


An allegation 
of an agreement 
io set olF 8. 

cific joint debt promises, except as to the sum of 11/. 4s. 6d. parcel, 

against s^cific &;c. non-assumpsit y and as to the said 11 /. 4s. 6'd., that 

separate debts, p^ryf^er. long before he became a bankrupt, was indebted 
previously ac- 

crued, is in sub- Defendant and to Pringky his partner in trade, in 

stance proved 

by evidence of an agreement prior to the debts accruing, to set off all joint debts 
that should thereafter arise, against all separate debts that should thereafter 


arise. 




52/. 
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52/. for work and labour, &c.; and that the Defend¬ 
ant was indebted to Bremer, before he became a bankrupt, 
in J1/. 4.V. QiL, and tlmt Pringle was indebted to Bremer 
before he became a bankrupt, in 191. Ss. 6(1.; and there¬ 
upon it w^s agreed, before Bremer became a bankrupt, 
between llossach^ Pringle.^ and Brymer.^ to set off and 
deduct the said sums of 11/. 4^^ 6d. and 19/. 25. 6d. from 
the said sum of 52/. 195., and that they should give him 
credit for, and allow and deduct the sum out of the 
said 52/. 195., and only claim and demand against 
him the residue and balance of the said 52/. 195., after 
deducting thereout the said sums of 11/. 45. 6d. and 
19/. 2s. 6d.; and he averred that the Defendant and 
Pringle had given Brymcr credit for, afid had deducted 
and allowed the said suras of 11/. 45. 6d. and 19/. 25. 6d. 



Kzxneulet 
and Olliers 


V. 

Hqssack. 


out of the said 52/. 195., and had only claimed and 
proved under the commission of bankrupt awarded and 
issued against Brymer^ under and by virtue of which the 
Plaintiffs sued in that action as assignees, the balance of 
the said sum of 52/. 195., after deducting and allowing 
thereout the said two sums pf 11/. 45. 6d. and 19/. 2s. 6d. 
'^I'he Plaintiffs replied by traversing that it W’as so agreed 
before the bankruptcy, and issue was taken thereon. 
Upon the trial of this cau|c, at the Middlesex Sittings in 
this term, before Mansfield C. J. Brymer^ the bankrupt, 
proved that he had been a tailor, and the Defendants 
W'ere bricklayers, and partners, and that ever since 1804, 
he had been in tlie course of dealing with the Defend¬ 
ants, who had jointly erected buildings for him, and 
that he had made clothes for Hossack and Pringle^ sepa¬ 
rately ; and that it was agreed between them tbat their 
separate debts to Brymer might be set off against the 
debts of Brymer to them jointly; but that the general 
agreement was made before the present debts were con¬ 
tracted, and there had been no express communication 
ofthe like nature as to these particular sums. Best Seiji, 
contended that the plea was not proved, because there 


was 
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was no agreenncnt as to the specific debt. The jury, 
under the direction of Mansfield C. J., found a verdict 
for the PJuinliff, with liberty to move the Court to enter 
a verdict for the Defendant, if the Court should be of 
opinion that the general agreennent proved, to set off all 
debts, would support this allegation of an agreement for 
setting off this particular debt. According!}', Cla^^ton 
Serjt., having obtained a rule nisi^ 

Best Serjt. shewed cause. It must be understood by 
the plea, that all the sums were due before the agreement 
was made, and the agreement is stated as relating to 
those debts only that were previously due ; which is very 
different from an agreement that whatever sums shall 
become due in the course of trade shall be set off against 
each other; but the agreement must be proved such as 
it is alleged. 

Clayton^ contra. This, in its origin, was an executory 
agreement, but has ])een executed by the bankrupt, as 
far as the transactions occurred before his bankruptcy; 
and the Defendant might, therefore, plead it as an agree¬ 
ment executory, and it is applicable to each particular 
debt as it arises. This, therefore, brings the case with.in 
the principle established by the case of Langdon v. Knight, 
Bull. N. P. i>00,, that it is sufficient if the substance 
of an issue be proved. This issue is sulxstantially proved. 
As to the form of the plea, it is stated that “ it was 
thereupon agreed;” the word thereupon may fairly be 
referred to the time of making the agreement, not to the 
time when the debts were contracted; and the relative 
order of the facts is not averred. 

Cur. adv. vult. 

Mansfield C. J. now delivered the judgment of the 
Court. This is an action brought by the assignees of 
Brymevy a bankrupt. Brymer was indebted to Pringle 

and 


1809. 


Ki NNEKXKT 
and Otiic.i's 

r. 

Hossack. 



IN tAe Fiftieth Year of GE0RGE*11I. 


173 


and the Defendant jointly ; and they were separately in- 1809. 
debted to Brymer. And the question is upon the set-off. 

The agreement which subsisted between the parties was 
proved at the trial by Brymer, It was objected that the v. 

evidence of Brymer did not support the plea, because Hossack. 
there was no specific agreement relating to that sum. At 
the trial 1 was strongly impressed with the idea that the 
plea could not be supported, though the justice of the 
case was clearly in favour of the Defendant; and I gave 
liberty for the Defendant to move. But, on considera¬ 
tion, we are of opinion that the evidence does support 
the plea. In the general case of set-off, whenever any 
two mutual debts are contracted, the law aj^plies to them 
as they arise. These debts not being mutual, could not 
be set off under the general law; but the plea state.s, that 
there was an agreement with respect to these debts. We 
think it no stretch of the law to hold, that the agreement 
applies to each particular transaction as it arises. It 
resembles the usual practice in trade, of two tradesmen 
furnishing goods, ordering work for each other, and of 
giving mutual credit for the* amount. In the common 
case of supplying goods, or doing work, under special 
terms as to the mode of payment, it may be pleaded as 
an agreement on those terms for the specific articles in 
question, though no agreement was actually made for that 
particular occasion. 

Rule absolute to enter a nonsuit. 


Wood v. Chadwick. Nov. 21. 

J OHN SMALL, one of the bail in this case, was de- A. false addi- 
scribed in the notice as a gentleman : being opposed f(!J^Jptron*of^ail, 
on ozamination he represented himself to be a baker, is a fatal objec* 

The tiw** 
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1809, 

WOOB 

». 

ChAJ)WIC&. 


The Court rejected him, and desired it might , be under¬ 
stood in future as a general rule, that a &lse addition to 
the name of the bail should be considered as a ground of 
rejection. 


Shaw v. Masters. 

An enlarged ir^ER Curiam, If a rule is drawn up for a certain 

made absolute day, the party has till the last moment of that day, 

on the last day to shew cause, so that it cannot be made absolute till the 

stands enlarged. ® enlarged, it may be made ab¬ 

solute at any time on the last day to which it is enlarged. 


Nov. 23. 


•ENWELL V, Oakley. 


A Plaintiff T^EST Serjt. had obtained a rule nisi, that the sheriff 
who levies costs Jfj oP Surry might return to the Defendant the sum 

an exemition* in ^ which he had levied under a writ of fieri farias 
addition to the issued in this cause, together* with the costs of the appli- 
by"thTiudg^^ cation. The Plaintiff had obtained judgment for 91/. 16.v. 
ment, under 43 only, including both costs and damages; and the sheriff 

G. 3. c. 40. s. 5. had levied 101/. 5s. 6d. 
must at his peril 
take care to 

keep them with- Clayton Serjt. shewed cause on an affidavit of the 

in such a rea- Plaintiff’s attorney, which stated that the Defendant 
snnable sum as ■ . . \r ‘ i • -i' 

will be after- having no effects in Middlesex, where the venue was laid, 

wards allowed the deponent had sued out a writ of jieri facias into Mid- 
tho^protlwno'^ d/e5f.r, and also a writ of testatum fieri facias from Middle* 

tary; «Ch«fwh« sex into Surry, and that he had made a calculation as to 
the Court,,on 

motion, will order tito excess to be restored, with costs to be paid by the Plaintiff. 

the 



IN THE Fiftieth Yeae of GEORGE’III. 


m 


the expence of the executioHS and a fair charge for the 
trouble the deponent n ould have in recovering the debt 
and costs, which amounted in the different items to 
5L is. 6d., no part of which had been added or allowed 
in the taxation of costs by the prothonotary. That the 
deponent did not however add the whole of 51. Is. 6‘rf., 
but to prevent any reasonable objection, added to the 
91/. 16s. only S/. lls. for the costs of the writs of execu¬ 
tion, and his trouble, (making togetlier 95/. 7.f.) which 
he considered himself entitled to do by virtue of the act 
43 G. 3. c. 46. s. 5., and the deponent disclaimed all 
knowledge of the levy for the other 5/: 18s. 6d. the residue 
of the 101/. 5s. 6d. levied, wliich latter sum was in fact 
levied for the sheriff’s poundage and lees.'' Clayton con¬ 
tended that the object of this act of parliament, upon the 
construction of which the question arose, was, to give the 
Plaintiff an indemnity, that he might receive entire the 
■um recovered by his judgment. 


1809. 


Benwell 

V. 

Oakley. 


Best endeavoured to support the rule. 

Per Curiam. It is an extraordinary act; for it pre¬ 
scribes no measure for the reasonableness of the expences; 
the prothonotary cannot before-hand tax them; in this 
case there were two writs; but it is very often beneficial 
to the Defendant to make the execution more expensive; 
as if he is desirous that tlic sheriff shall keep possession of 
the goods for the Defendant’s benefit, instead of instantly 
selling them. Surely it is meant that any expences so 
fairly incurred, shall be paid: but it is impossible that 
the prothonotary can conjecture before-hand what those 
expences wdll be. We do not sec what we can do, other¬ 
wise than to refer it to the prothonotary to ascertain 
whether the sum levied is reasonable or not. The object 
of the act was very wise, to prevent actions being brought 
en judgments, by giving the Plaintiff hia costs the exe¬ 
cution 
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1809. 

Benwkll 

V. 

Oakley. 


cution without it, but the ieg^islaturc has not looked llir 
enough as to the means of getting it effected. We sec 
no convenient mode of examining the reasonableness of 
the individual case, but by reference to the prothonotary. 

On this day the prothonotary reported that 1/. 6s. had 
been taken more than was due; upon which the Court 
made the rule absolute, for returning that sura; but inas¬ 
much as it was quite a new question, they refused the 
costs, but desired that now, since they had considered the 
act of parliament, it should be undei’stood in future, that 
if attornies take more than what is clearly due to them, 
the costs of the application to restore it must be paid by 
the Plaintiff; and the rule was, as to the residue, 

Discharged. 


Nov. Its. Holroyd and Others^ Assignees of Lee, v. 

Gwynne. 


T 


HIS was an action of trover brought to recover the 
value of certain timber which had been taken and 


A trader who 
has uo settled 

ing^house^^but' Defendant, and to which the Plaintiffs claimed 

takes up a tem- to be entitled as the prr>perty of their bankrupt. The De- 
porary abode at was originally the proprietor of the timber, 

iu the place to in it growing, by public auction, and the 

which his busi- bankrupt became the purchaser. The parties executed a 
commKs an act* contract by which Gmynnt in consideration of 127/. paid by 
of bankruptcy Lee in part of 1139/. to be paid at the times therein men- 
by departing 
from such pub¬ 
lic-house with intent to delay his creditors. 

The purchase of one lot of timber with intent to sell again, will make a man a 
trader. 

* If standing timber be sold to a trader, with a proviso that in case of bankruptcy 
the vendor may retake it,'such a condition is void under SI Juc. 1. c. 10. s. 11. if 
the bankrupt has tlie dispoiitum of the goods. 

tioned, 
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tioned, and of the covenants of JLee therein expressed, 
granted, bargained, and-sold to Xeed47 oaks, and 11 ash 
trees, then standing and growing on certain lands therein 
described, with the tops, boughs, and bark thereof; with 
ingress for Lee to enter upon the lands, and to cut down 
and carry away the timber, &c., to hold the said timber, 
with the tops»aiid boughs, unto Leey hi^ executors, &c., 
as his own proper goods and chattels, to his and their own 
use for ever; subject nevertheless, amongst other I'estric- 
lions, to an express condition, that in case Lee should fail 
to pay the purcliase-moncy on the days and in manner 
therein appointed, or should become bankrupt or insolvent 
before the several dat/s of payment^ or before payment should 
he made: io G wynne by Lee, it should be lawful for Gwynne 
to secure, distrain, take away, detain, and convert to his 
own proper use and benefit, all the timber and trees 
tbereby bargained and sold, wliicli should be then stand¬ 
ing, growing, being, or cut down, in or upon the said 
lands, or carried elsewhere, and the bark, boards, poles, 
joints, rafters, charcoal, cord^ood, and other stuff arising 
tlierefrom ; and to sell and dispose of the same, and every 
part, and by and with the money thence arising to pay and 
satisfy the said principal piy'chase-money, or such part 
thereof as should be then unpaid, and all charges and ex- 
peiiccs attending the felling, converting, and selling the 
same timber ; rendering the overplus, if any, to Lee, Un¬ 
der this agreement Lee entered, and cut and convcrtcd|he 
limber. In J^e ISOS a commission of bankrupt issued, 
against Lee ; and Gwynne, supposing that he had a lieu 
upon the property under this agreement,rcpossessec! him*- 
self of such part thereof, as the bankrupt bad not disposed 
and sold it by auction. 


1809. 

1{oi.aOYD 
aud Others ) 

V. 

Gwynne, 


^ This cause w'as twice tried: the first time at the Here- 
ford Spring Assizes 1809, before Graham B., when it ap¬ 
peared that Lee had usually resided at Islington with the 
Plaintiff Holroyd, who was his aunt; he hhd attended pub- 
VOL. u. N' lie 
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'Uo£,ROTD 
and Others 

V. 

Gwynne. 


lie auctions of timber from the year 2S06 downwards; but 
there was no proof that he had purchased more than three 
parcels, of which this was the first: he had stripped and 
sold the bark of this parcel, and the tops : he had also sold 
a part of the timber to the officers of government, and a 
small part for laths. After he had purchased this parcel, 
and while he was selling and converting it, he lodged at a 
public-house called the Ro^al Oak at Bwllh in the county 
of Brecon, which place was near the spot where the tim¬ 
ber grew. He afterwards left that place for fear of his cre¬ 
ditors; and to avoid them, took an obscure lodging in Dukt 
Street, Bloomsbur?/: he was at that time unable to pay his 
debts, and for that reason did not dare to go to Bwllh, 
where his business was still proceeding. Graham B. 
thought that no act of bankruptcy w^as proved, and non¬ 
suited the Plaintifik. 

Shepherd Serjt. in Easter term obtained a rule nisi for 
a new trial, against which Williams Serjt. in TriniUj term 
shewed cause on two grounds. 1st, He contended that 
there w’as no proof that Lee was a trader. Sdly, That 
there was no act of bankruptcy. 1st, This was the first lot 
of timber which Lee had ever purchased; and the question 
is, whether he was a trader at the time of that purchase, 
not whether he became a trader afterwards. He after¬ 
wards indeed bought another parcel at Taunton, but even 
then he was not a trader : he did not pay for it; he went 
down there when he was insolvent, and liibtained it as a 
mere swindler: the greater or less number of persons to 
whom he sold, the timber, bark, and branches, cannot make 
him the more cm* less a trader. 2dly, As to the act of bank¬ 
ruptcy, while he lived with his aunt at Islington, he had 
neither counting-house nor dwelling-house; no persons 
ever came there to do business with him; he had no hoide, 
and therefore could not depart from his dwellii^-bouse 
wifti intent to delay his creditors: he was not within the 
bankrupt laws; and the case of Robertson v. Liddell, 9 

Easfy 
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1809, 

Holkoyd 
and Others 

V. 

Gwyitne. 

Upon the second trial at the Hereford Summer Assizes 
1809, before IBayhy 5.,^ the Plaintiff’proved the agree¬ 
ment above stated. The Defendant contended, that under 
the proviso in case of bankruptcy, he was entitled to a 
verdict; hxABnyleyd. directed the jury, that if the De¬ 
fendant had permitted the bankrupt to exercise such a 
controul and management over the timber, down to the 
tinm of the bankruptcy, as to giv§ him the appearance of 
being the real owner, he rvas of opinion that the Defend¬ 
ant could not resist the Plaintiff’s present demand, for 
that it was a fraud on the bankrupt laws; if tliereforc they 
thought that the bankrupt had had that controul and ma¬ 
nagement, they should find a verdict for the Plaintiffs, 
which they accordingly did; and the learned Judge gave 
the Defendant liberty to move to enter a nonsuit. 

IViHiams in this term obtained a rule nisi to set aside 
the verdict, and have a new trial, on the authority of Roe 
V. Galliersj 2 T. R. 133 - 
¥ 

Shepherd now shewed cause. The bankrupt, within the 
meaning of the statute of 21 Jac. 1. c. 19. s. 11., had by 
the consent and permission of the true owner and pro¬ 
prietary,” this timber “ in his possession, order, and dis¬ 
position, and took upon himself as Owner, the sale, altera¬ 
tion, and disposition of it.” The question then is, whether 
a private contract can defeat the policy ofthe statute. The 
case of a lease does not apply. (To which tlbe Court 
agreed.) In Roe v. Galtiers, Butler 3. pointed Out the 
distinction: he observed that a creditor T^ould not rely on 

N 2 a bate 


Bast, 487. which was cited at the trial, does not, on ac¬ 
count of all these circumstances, apply to tlie present 
case. 

The Court, stopping Shepherd, made the rule absolute. 
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JioLttOYD 
and Others 

V. 

Gwykne. 


a bare po6{»ession of the land by the occupier, unless he 
knew what interest he had in it. 

The Court, stopping Shrphrrdy called on Ifllliama to 
support his rule, Avho admitted that the case of//or« v. 
Baker^ 9 Basf, 21.5., was too strong- to be got over, and 
submitted to have his rule for a new trial 

Discharged. 


A6o. 23, 


Parry v. ITixoll. 


A joint doini.5e 
by husband seis¬ 
ed in right of his 
-wife, and his 
■wife, is disproT- 
e<l by eviilence 
of a receipt for 
rent given by 
the husband on¬ 
ly. 


I N replevin, the Defendant made conusance as bailiff 
to John JMavmnnara and his wife; the Plaintiff 
pleaded in bar, Lst, that the D<'(pndant was not bailiff to 
John Macnamara and his wife ; 2dly, that the Plaintiff did 
not hold as tenant to John JManumnra and his wife, l^^p- 
on the trial of this cause at the IVt stmlaslcr Sittings in thi& 
terra, before JMansfuld C. J., it appeared that tlm wife was 
seised in fee of tlu* premises by inhoritaiiee, and the hus¬ 
band seised in riglit of his wife ; and t!ic only eviileiico of 
any demise, was a bill for (>0/. for three cjuarters of a year's 
rent, draw'n by John Macnamara solely, <u> the tenant, 
and accepted and paid by him ; and the authority to the 
bailiff to distrain, w^as derived from John Macnamara 


solely. C. .1. thought this evidence disproved 

the joint demise, and a verdict passed for tlte PJaiiitiffj 
with liberty for the Defendant to move to enter a verdict 
for himself, if the Court should be of opinion that the evi¬ 
dence produced was sufficient to prove the issues in hia 
favour. 


Accordingly^ 
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Accordingly, Vaughan^ Serjt. on this day moved; but 
the (yourt held that the verdict was right. 

C. J. A husband seised in right of his wife may, and 
usually does, demise alone during the coverture : when 
he dies, all llic rent accrued, up to the time of his decease, 
does not go over with the reversion to the wife ; it is assets 
in the hands of the husband’s executors. The w'ife has 
.nothing to do with the demise or the rent.] 


1809. 

Parry 

r. 

HlNOtS* 


Lawrence J. If the demise had been by the wife be¬ 
fore marriage, and had continued after, it might have been 
proper to state a demise by the husband and wife jointly ; 
though even upon that point there is a doubt. If this 
demise was by parol, upon the husband’s decease the te¬ 
nant’s estate would be absolutelv determined ; if it was 
by the deed of the husband and wife, it would have de¬ 
termined by the husl^and’s decease, unless the w'ife had af¬ 
terwards conlirmed it. 

Rule refused. 


Atiierstone Hl'DDLESTON. 


A’ot?. 34. 


O NSLOTV Serjt. had on a former day obtained a rule If a creditor 
to shew cause why the Defendant should not, in 
pursuance of the statute 49 Geo. 3. c. 121. s. ]4. bedis- commission of 


charged out of the custody of the sheritTof JJmoln as to haukrupt, and 
the PlaintilF’s suit in this action, the Plaintiff having made acaon"a^inrt 

the bnn^upt, 

before the passing of the stat. 49 <7. 3. c. 131. s. 14. that act does not compel him 
to relinquish his action. 


his 
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Athkhstone 

71 . 

flpftDrESXO!?. 


his election, by proving his debt under the commission of 
bankrupt issued against the Defendant. 

k 

Vaughan Serjt. shewed cause against this rule upon tli# 
facts. The Defendant was arrested at the Plaintifl’’s suit 
on the 17th of May 1809. In the August following he 
became and was declared a bankrupt. The debt on which 
he was arrested accrued long before the commission. The 
PJaintitrclaimed and proved his debt under the commis¬ 
sion ; but afterwards refused either to receive the dividend 
arising from the sale of the bankrupts estate, or to give 
the Dofendant his discharge. lie at first suggested a doubt 
whether the sfet gave the Court jurisdiction to discharge 
the Defendant. [But the Court was quite clear Ihat^whcn 
an act of parliament prohibits a thing, it gives the courts 
of law power to enforce the prohibition.] This arrest, 
claim, and proof of debt, took place long before this sta¬ 
tute, when it was lawful for every man in the kingdom to 
prove under the commission, and proceed at law at the 

same time, ^ 

0 

Otislozc snp[>ortcd the rule. \lie act is retrospective: 
it says, “ any creditor who has or shall have brought any 
action j'’ if it rested there, it might be doubtful whether a 
case where the proof of tlie debt preceded the action, were 
w ithin the statute; but it declares that the proving or 
claiming shall be an election, so that it equally compre¬ 
hends the cases where the proof precedes the action, and 
where the action precedes the proof: the words arc not 
restricted by any order of time, and the intent of the act 
was, that there never should be an action, and a proof 
under the commission, co-existing. 

Maxsfiei.d C. J. Looking at this clause it is impos¬ 
sible to make it retrospective. It seems to leave actions 
commenced before the statute just as they were; for the 
* w'ords 
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words are, that after passing the act, it shall not be law¬ 
ful for any creditor who has or shall have brought an 
action, to prove a debt under the commission for any pur¬ 
pose, or to have the claim of a debt entered on the pro¬ 
ceedings, without relinquishing such action ; that is clearly 
prospective; for it says that it shall not be lawful to prove 
or claim; therefore one who had proved his debt before 
the act does not come within the prohibition : and the act 
proceeds to declare that the proving or so claiming, that 
is, claiming in future, after the passing of that act, shall 
be deemed an election by such creditor to take the bene¬ 
fit of the commission with respect to the debt so claimed 
or proved by him. How can it be supposed that proving 
or claiming the debt shall be deemed an election, when 
the creditor, mthout any election, has both proved and 
brought an action before the passing of this act ? He 
could not have meant to elect: he meant to do both. 


2809. 


ATHSRSTONS 

o. 

Hupi>x<bstok. 


Heath J. I am of the same opinion. It would be a 
matter of great injustice if q different construction were 
to prevail. 

L(AWHENCE J. concurred. 

Rule discharged, (but without costs, 
the question being a new one). 



m 

1809. 


.Tor. 21 . 


AftPr nsuilous 
S('ciui{itgiv«‘u 
for a loan have 
been di'stroycd 
hy mutual con- 
M'ut, a protuise 
by the borrower 
to repay the 
principal and 
legal ititerohl is 
founded on a 
fuJlicicnt con- 
tiderution, and 
is biuding. 
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Barne?, Dowdinc, and Bartley, v: Hedley 
and Conway. 

rir'lHIS was an issue between the Plaintiffs, who were 
JL the executors of IViUiam JVehh deceased, and the 
Defendanis, who were assignees under a commission of 
bankrupt which issued against IVillium //orreand Ilemy 
Sutlimicr, directed by order of the Lord Chancellor, in 
order to try whether the bankrupts on the 13th of August 
1802 were indebted to Tftbh in any and what sum of 
money. The trial came on at the sittings in Loudon 
Mich, term 1808 before Mansfield C. J., when a verdict 
was found for the Plaintiffs for the sum of 11672/. 4s. 
subject to llie opinion of the Court on the following 
case:—By a written agreement made on the IStlr of Ma^ 
1800, between Webb and *tlie bankrupts, the former 
agreed to advance money from time to time, upon inte¬ 
rest at 5 per cent, to Havre and Sulhmicr, who carried on 
the business of sugar-bakers ih co-partnership, in order to 
enable them to purchase raw sugars; and in consideration 
of such advances, the bankrupts w'cre also to pay to 
Webb a commission of 5 per cent, for all sugars which 
were to be bought of him, or provided for Messrs. 
Jfarre and Huthmicr / and in order to secure to Webb the 
balance which might become due to him on these trans¬ 
actions, Havre, and Suthmier .executed and gave to him 
certain deeds and securities. Webb made out four several 
successive half-yearly accounts between him and Ilarri 
and Suthmier, on the footing of this agreement, and va¬ 
rious suras of money were paid to Webb on these accounts 
from time to time hy the bankrupts: these accounts 
<• closed 
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closed on the lOlli August 1809, when a considerable 
balance was due from the bankrupts to Wtbh. These 
accounts comprised the principal monies actually ad¬ 
vanced, and interest at 5 per cent. ; and also 5 j?rr crw?. on 
all sugars purchased by the bankrupts. TFebb never pur¬ 
chased or procured any sugars for the bankrupts ; but the 
.same wore always purchased by the bankrupts themselves 
in their own names. It was admitted on the trial, that 
the original agreement of tlie 15th May 1800 was illegal 
and usurious, and that no part of the balance could have 
been recovered by TTehh from Havre and Snthmier if they 
had set up the usury, and, TVebb was informed by the 
attorney of Havre and Suthmier in July 1809, that these 
transactions were usurious, and that his whole debt was 
in danger of being lost, and a writ of latitat was actually 
sued out by the bankrupt's attorney upon the statute of 
usury; but this fact was unknown to Webb. In conse- 
(pience of this intimation, it was agreed between Harrb 
and Sutlnnicr and Jr< 5ft, that If Vftft should make out fresh 
accounts, leaving out all the charges for commission; 
and should only charge them with the principal money, 
together with legal interest; and that the original deeds 
and articles in the possessicgi of Webb should be given up 
by him, and cancelled accordingly. Webb accordingly 
made out such fresh account, in w'hich he omitted the 
whole charge for commission ; and the balance due to 
him amounted to the sum of 11679/. ^s.2d., which ba¬ 
lance was composed of principal monies actually ad¬ 
vanced under the agreement of 15th May 1800, and of 
interest at 5 per cent, fairly and legally calculated; the 
whole commission and every objectionable charge being 
omitted. This account so corrected, was on the 19th 
August 1809, delivered to the agent of Havre and Suth- 
mier; and on the following day they acknowledged this 
balance to be due to Webby and promised to pay the 
isame; whereupon the deeds and securities executed to 

Webb 


1809. 

Babncs 
aud Others 

V. 

Hedlev 
and Another, 
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Barnxs 
«nd Others 

V. 

Hedley 
^nd Another. 


Webb by Ilarr^ and Suthmier when the original agfree*« 
rnent was entered into, were produced by Webb or his 
agent in the presence of Harr^ and Suthmier, and were 
then cancelled and burnt. The question for the opinion 
of the Court was, whether under the circumstances of 
this case the Plaintiffs were entitled to recover the above 
balance of 11672/. 4 j. 2d. ? If the Court should be of 
that opinion, a verdict for such sum was to be entered 
ibr the Plaintiff: if otherwise, the verdict to be entered 
for the Defendants, 


This cause was twice argued: first in Easter term 
1809, by Best Serjt. for the Plaintiffs, and Vaughan Seijt. 
for the Defendants; and again in Trinity term 1809, by 
Shepherd Serjt. for the Plaintiffs, and Lens Serjt. for the 
Defendants. 


Arguments fisr the Plaintiff:—There are two ques¬ 
tions in this case; first. Whether the promise that has 
been made to repay the sqin lent, with legal interest, 
is avoided by the statutes of usury; 2dly, Whether 
there was any good consideration to sustain the pro¬ 
mise. 1. No positive law j)rohibits the present con¬ 
tract. The statute 9 Ann. c. 16. has three branches: 
the first prohibits certain acts: the words of it are, that 
no person upon any contract which shall be made after the 
9th day of September 1714, take directly or indirectly, 
for loan of any monies, wares, merchandize, or other 
commodities whatsoever, above the value of bl. for the 
forbearance of one hundred pounds for a year;’* the 
second branch is, that all bonds, contracts, and assurances 
whatsoever, made after the time aforesaid, for payment 
of any principal, or money to be lent or covenanted to 
be performed upon or for any usury, whereupon or 
whereby there shall be reserved or taken above the rate ' 
of 51, m the hundred, shall be utterly voidj the third 
* branch 


3 
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branch inflicts a penalty, namely, that all persons what* 
soever, which shall upon any contract take, accept, and 
receive above the sura of 5/. for the forbearance of one 
hundred pounds for a year, shall forfeit for every such 
ofience the treble value. The whole of this section 
then has for its object the contract; it avoids the con* 
tract; and the effect of the statute therefore is, that the 
money has been lent without consideration : the descrip¬ 
tion of contract which it avoids, is only such whereupon 
or whereby there shall be reserved or taken above the rate 
of 5/. by the hundred. But the present agreement is 
not a contract of that description i for the case expressly 
finds that it is purged of every thing usurious : it therefore 
is not forbidden by these statutes. One instance will suf¬ 
fice to shew the monstrous absurdity of contending that 
it is: the stat. 13 Eliz, c. 8. s. 4. enacts, that all brokers, 
solicitors, and drivers of bargains for contracts or other 
doings against the said statute, whereupon shall be re¬ 
served or taken more than after the rate of 10/. (now by 
the statute of Anne reduced to 51.) for the loan of one 
hundred pounds for a year, shall be to all intents and 
purposes judged, punished, and used as counsellor, 
attornies, or advocates in any case of prasmunire. If this 
contract for the repayment of the principal and legal in¬ 
terest is illegal for one pui’pose, it must be illegal for all 
purposes; and under the statute of Elizabeth, an attor¬ 
ney who had prepared an instrument to effectuate the 
honest purpose of securing to a creditor his real debt, 
would be subjected to the penalties of k prasmunire. If a 
man enters into a contract to receive usurious interest, he 
is not bound to perform it; and if at the day of payment 
he should receive the principal and legal interest only, 
and should instantly again lend it to the payer, it is clear 
that it would not be an illegal loan, and that he might re¬ 
cover it back on an implied promise. Usury between 
collateral parties does not avoid a contract. Ellis r. 
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CASES IN MICHAELMAS TERM 

PVames, Cro. Jac, 32, S. C. Moor, 752. Warncs bein^ 
indebted to Aider in 100/. gave Iiini an usurious bond for 
SO per cent, interest, and by way of discharging the prin¬ 
cipal, lie became joint obligee with Alder, in a bond for 
payment of a debt of 100/. due from Alder to the Plain- 
tilf; and it was held on demurrer, that the usury did not vi¬ 
tiate that security. That ivas usury between third per¬ 
sons ; blit the same thing holds wlierc the usury is between 
principals. In the case of Wrights. Wheeler, \ Camp. N. 
P. 16j. n., the obligee in an usurious bond cancelled it, 
and the obligor gave him another bond for principal and 
legal interest only, and Lawrenve J. held that the statute 
did not avoid 4t. The case of Cuthherd v. Haley, 8 
T. H, iiOO. is much like the case in Moor. If a man 
indebted to another in a hona fide debt, makes a contract 
with his creditor, on whicli he stipulates to pay usurious 
interest, although the contract is void, it does no^ avoid 
the original debt. Grays. Fozchr, 1 JI. Bl. 4:62. Se- 
co^ly, there is a good consideration for the new promise; 
for the money has been actually received by the De¬ 
fendant, and tlicre is a foundation in justice for the new 
contract. Hill v. Atkins, Cowp. S89. Lord Mansfield 
held, that when an executor had assented to a legacy, 
it became a demand whicli in law and conscience he 
was liable to paythat it was the case of a promise 
made upon good and valuable consideration, which in 
all cases is a sufl;cient ground to support an action. It 
so in cases of obligations which would otherwise only 
bind a man’s conscience, and which, witliout such pro¬ 
mise, he could not be compelled to pay. For instance, 
where an infant contracts debts during his minority, if, 
after he comes of age he consents to pay them, an action 
lies. So Ilawkes v. Saunders, Coup. 289. ‘‘ A legal or 
equitable duty is a suflicieiit consideration for an actual 
promise.” And though these cases have been since over¬ 
ruled, it has lieen on a ground which docs not impeach 

this 
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this principle, namely, on the oronnd that the Court has 
not jurisdiction in cases of lef^acies. Bulltr J. says in 
the last case, “ if such a question were stripped of all 
authority, it would bo resolved, !»y inquiring whether 
law were a rule of justice, or whether it wore something 
that acts in direct coniradiction to justice, conscience, 
and equity. But the matter has been repeatedly de¬ 
cided.” Truman v. Tiulou, Coiep. 514. A promise to pay 
made by a bankru)>t afior obtaining his cortilicate, re¬ 
vives the debt. That iiolwithstfuniini'r an usurious se- 
curity given, tlie money lout is a debt ih equity and 
conscience, and ought to be repaid with legal interest, 
has long been acknowledged in courts of (fquity. 2 Ves. 
567. the Lord Chancellor says, “ the Court does not 
relieve against usurious contracts to make a man lose 
his principal as well as his legal interest.” Scott v. Nes¬ 
bitt 2 Bro. CJt. Ca. 649. upon an application to set aside a 
judgment tainted ivitli usury, it w'as held, that it 
could be displaced only by tlie Pkintiff’s doing what 
was just, and that it must stand for the money ac¬ 
tually paid, with legal interest.” Indeed the practice 
is there so well established, that if a bill, filed to set 
aside an usurious security, ^does not voluntarily offer to 
repay the principal and legal interest, it is cause of de¬ 
murrer. The Plaintiffs could not have had the original 
securities set aside in a court of equity, without offering 
these terras. This Cumt not bmg since, on setting 
aside an annuity, in the case of Burdon v. Brownings 
ante 1. 520. required the Defendant to submit to the 
terms of repaying tlie priiicipal and interest, [il/nwr- 
ficld C. J. observed that this was always by agreement of 
the parties: that the Court had no power to prescribe the 
terms. Lavorence J. observed that actions had been al- 
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lowed to recover back the money, as paid without con¬ 
sideration : it was so held in Sbore v. Uebb^ 1 T. jR.732.^ 
And if it be objected that IVright v. Wheeler was the 
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case of a bond, for which no consideration.needs to hd 
shewn, it is sufficient to say, it was not decided on that 
ground, but on the sufficiency of the consideration ; and 
if there had not been a new consideration, the old con¬ 
sideration must have remained; which was illegal, and 
an illegal consideration would have avoided the bond, 
though no consideration was necessary. But there is an-^ 
other consideration for the present promise : the Plain- 
tiif had deeds and securities for the money; it is true 
they were vitiated by the usury, but it might be uncer¬ 
tain whether the Defendants could prove it, and unless 
for that proof, the Plaintilfs could enforce them ; there¬ 
fore the giving them up to be cancelled was a valuable 
consideration for the second contract. 


For tlic Defendant it was observed, that there w'as 
only one loan in this case, and that was on an usurious 
agreement, which hud been acted on, and the usury 
completed: and it was long and strenuously urged that in 
the grammatical construction of the second branch of the 
first section of the statute of Anne, the relatives where¬ 
upon and whereby” had for their antecedent, not the 
words contracts and assurances,” but the word “ usury,” 
and that the effect was, to avoid not only the instru¬ 
ments by which the money was secured, but the debt, 
and the very transaction of lending. [^Jjawrence J. It 
cannot annihilate the sum of money itself, nor the fact 
of the receipt of the money; and the Plaintiffs’ argument 
throughout admits that every duty which the law im¬ 
poses of repaying the money, was at an end ; therefore 
whatever may be tlic grammatical construction of tlie 
sentence, it will notvary the argument.] In Rohinsony. 
Bland, 2 Burr. 1081. on the statutes of gaming, Lord 
MansfieldC. J. draws a marked distinction Iwtween the 
contract and the securities. It is not contended, as the 
Plaintiffs imagined it was, that the second contract is 

tainted 
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tainted with usury; but that there was no consideration 
for it; and in order to enforce a promise, it is not suf^ 
ficient that a man has ^iven it upon his judgment that 
some obligation lies on him : contracts purely voluntary 
are not enforced either in law or equity. Here no 
ground for the promise is shown, either of advantage to 
the maker, or detriment to the other party. The old se¬ 
curities are not delivered up to be cancelled, but are 
actually destroyed, rather for the safety of the lender, 
against whom they would have been evidence to sul^*ect 
him to heavy penalties, than for the advantage of the 
borrower. This case therefore is distinguishable from the 
case cited of a bond, for which no considdration needs to 
be shewn. Besides, the issue to be tried in Wnght v. 
Wheder, upon the Defendant’s plea, was, whether the 
usury was committed in giving that very bond ; and the 
tact was against him. In over>ruling Hill v. Atkins, and 
JIawkes v. Saunders, as was done in 7 T. R. 690. Decks v. 
Strutt, the Courts at least determined that not every con¬ 
scientious motive for a promise will support an action at 
law. [^Mansfield C. J. The overturning of those decisions 
did not touch any principle which applies to the present 
case ; it went on the ground that the ecclesiastical court 
was the only legal place where to sue for a legacy : it is 
not enough as to a legacy, that an executor has at one 
moment received money sufHcient to pay it; but debts 
are to be paid according to their priority, and it is often 
necessary to refund : but the decision in Deeks v. Strutt, 
had nothing to do with the general ground of conscience.j 
The cases of conscientious considerations w'hich have 
been cited, are not analogous. In the case of bankruptcy, 
the certificate merely destroys the remedy, and leaves 
the bankrupt a free man: free to pay or not to pay at 
pleasure. But the legal debt extinguished by bankruptcy 
is neither malum prohibitum, nor malum in se ; and for an 
illegal debt, the debtor does not want the aid of a com- 
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mission to relieve him from it. Hefe it is th.e intention 
of the statute not only totally to destroy the efigagement, 
but to make usury an offence; and in order to'deter per¬ 
sons from being; guilty thereof, it meant that a sura of 
money once usuriously lent, should never under any 
circumstances be repaid, although it v^iis honestly due;; 
and it would l)e a complete evasion of the statute, if a 
man who enters into an UvSiirious contract, may, when 
he fears the consequences, alter his contract and defeat 
the provisions of the act. [Ij/iwrenccJ. observed, that if 
the borrower should repay money usuriously borrowed,^ 
he would have no means to get it back from the lender.] 
The case of the statute of limitaiions is merely a sus¬ 
pension of the remedy, which the debtor may remove 
by again acknowledging the debt. The case of an in¬ 
fant is on account of his want of discretion, and hi'i 
election to annul or confirm Jiis contract is postponed till 
a more mature age/ The case of Ellis y. Waines^ was 
the case of an innocent third person. The ground of 
the practice in courts of equity, is not, that they consider 
the Defendant as entitled to the money, but because, 
unless the complainant waives the penalties of tlie statute, 
and among them the forfeiture of the money lent, the 
Defendant could not answer without criminating himself^ 
and subjecting himself to penalties, which a court of 
equity will not compel him to do. It also is a very dif¬ 
ferent tiling whether a Court shall aid a Plaintillf who 
has the money of another in his hands, to set aside 
usurious securities, instead of leaving him to his remedy 
at law, or whether it shall compid a Defendant to repay 
the money Imrrowed, Here the Court is called on, not 
to remain neuter, but positively to compel repayment, 
Lloyd V. /rfY', 1 iSV. 91. it was held that a married woman 
who had given a promissory note, and after her husband’s 
death had promised to pay it, was not liable. Yet there 
was as much consideration in that case as in this, 

* [^Lawrence J, 
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[^La^rcnce J. The {^onnd of that case, 1 presume, was, 1909. 
that as the part;y could not previously be sued on the in- 
strument, there was no forbearance to sue, and therefore Others 
no consideration for the promise. And the forbearance v. 


beinf the only consideration alleged in tlie declaration, 

^ ^ .... and Aaether. 

tlioii(^h another ^od consideration might exist, proof of 

it w'ould not be admissible.] 7 T. Jl. 3-18. JMUrhmson v. 

Hewson: the wife was living; and an express promise of 

the husband to pay her debt was there averred, and after 

verdict, must be taken as having been proved : that surely 

was a conscientious consideration; but the Court held 

that the action could not be maintained. 


Arguments in reply. Usury is not now held altogether 
criminal by the law, but only the excess of it; and things 
not mala in se arc not to be carried beyond the very letter 
of prohibitory statutes. In hln^d v. Lee it does not ap¬ 
pear that the wife ever received any money on the note 
for her own benefit, or was at all bound in conscience to 
|)nyil; and the, case only proves that forbearance is no 
consideration for a promise giade under the influence of 
terror of an action which would not lie. Mitchinson v. 


Jfexson is a decision merely on the form of action, that 
the husband cannot be sued alone for a debt contracted by 
the wife before marriage. So, in the case of a father pro¬ 
mising to pay the debts of his son; in numerous cases it 
is not consistent either with honour or morality that he 
should do it. This case is not distinguishable from that 
of a certificated bankrupt, which rests only on the ground 
of conscience. Nor is the offence of usury in fact com¬ 
plete till usurious interest has been actually paid; here 
the payments were made on account generally. It is ad¬ 
mitted that where a specific contract on certain terms has 
been made, an implied contract on other terms cannot be 
raised; and it may also be safely admitted that the moral 
obligation to perform a promise, merely because it has 
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been pven, is not sufficient to maintain an action ; other¬ 
wise every nudum pnetum M'ould be good. But it does 
not thence follow, that the naked fact of a loan having 
taken place, one man having received the money of ano¬ 
ther, is not a sufficient consideration for an express sepa¬ 
rate and independent promise to repay it- Cou^ of 
equity could not pursue their present practice, if the re¬ 
payment of monf'V usuriously borrowed was inconsistent 
cither with law, or morality : they could not either di¬ 
rectly or collaterally enforce a thing contrary to law : they 
proceed on the principle that he who comes to them for 
aid, must first do that wdiicli is equitable. Supposing 
that the destruction of the securities had been for the mu¬ 
tual benefit of both parties, still it would be a sufficient 
consideration for the promise, because it was for the be¬ 
nefit of the Defendants. \^L,axcrence J. observed that 
there was one other case w'hicli had not been mentioned, 
and w'hich seemed to bear on the subject. Fitzroi/ v. 

1 T. H. 15."., where in trover for goods w'hich 
had been pledged for money advanced on an usurious con¬ 
tract, Lord Mansfif'.ld C. J. .held that it ivas necessary for 
the Plaintiff to prove a previous tender of the money ac¬ 
tually due.] 

. CuT. adv, xult. 


In the course of the present term the Judges of the 
Court sent to the Lord Chancellor the following certifi¬ 
cate of their opinion : 

“ This case has been ai-gucd before us by counsel, and 
we are of opinion that under the circumstances the 
“ Plaintiffs are entitled to recover the above balance of 
« 11,672/. 4.9. 2d.” 
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AtrSTERBURY V. MoRGAN. 


Nov. 25* 


TT^EST Serjt. liad obtained a rule nisi to set aside the 
writ o^Jierifacias issued and executed in this cause, 
for irregularity, with costs, under the following circum¬ 
stances. 

The Defendants executed a bond to the Plaintiff in the 
pGfual sum of300/., conditioned for the payment of an an¬ 
nuity of SQL They also executed a warrant of attorney 
to the Plaintiff as a collateral security, whereon the Plain¬ 
tiff had entered up judgment and sued out this execution; 
and the irregularity complained of, was, that the Plaintiff 
had not suggested upon the Judgment roll any breach of 
the condition of the bond, or had any damages been as¬ 
sessed, or iiu|iiiry executed, in manner required by the 
statute 8 9 fV. 3. 


Where judg¬ 
ment is entered 
on a arrant of 
attorney, 
though a bond 
also is given, it 
isnotneowjsary, 
under 8 & 9 If. 
3. to suggest 
breaches. 


Onslow Serjt. shew'ed cause* against this rule, on two 
grounds; first, that the warrant of attorney contained the 
usual power to the attornies to release all manner of errors, 
writs of error, detects, and imperfections whatsoever, to 
be had, made, done, or suffered, touching, or concerning 
the said judgment, or in, or about, touching, or concerning 
any writ, &c. entry, or other proceeding whatsoever, in 
any way concerning the same; and that unless therefore 
it could be shewn that a suggestion on the roll was not an 
entry nor a proceeding, it was comprehended in lliis re¬ 
lease. But if that were not so, yet the case did not come 
within the statute, which had always been strictly and 
literally construed: this judgment was founded not on the 
bond only, but on a warrant of attorney, which is not 
mentioned in the act. 


o2 


Here 
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Here the Court., interposing, called on Best to support 
his rule; who feeling the point to be against him, sub¬ 
mitted to have the rule discharged; but without costs, be¬ 
cause the question had been fairly raised. 


Nov. US. 


Skinner v . Davis. 


A person ply¬ 
ing as a porter 
in the city of 
London^ and 
resorting to a 
house of call 
tliere, but flnt 
lodging in the 
city, is not a 
person “ seek¬ 
ing his liveli. 
hood in hon^ 
don,’* within 
the Bondon 
Court of Re¬ 
quests act, 39 & 
40 G. 3. c. cir. 


YTON Serjt. moved upon the stat. 39 & 40 G. 3. 
c. civ. r. 12. to restrain the Plaintiff’s costs, who 
upon the trial of this cause at the last TVestminster Sittings, 
had recovered 4/. 5s. only, whereas the Defendant U'as a 
freeman of Zjondon, and altliough he slept at a lodging in 
Finsburi/y in Jlliddlese.r, he was liable to be sued in the 
Xiondon court of requests, because he “ sought his liveli¬ 
hood” in London, within the 5th section, being an auc¬ 
tioneer’s porter, and plying at two public houses in the 
city, where he was always to be found, as the Plaintiff* 
well knew; for he had himself addressed letters to the 
Defendant there. 


The Court observed, that the words “ seeking a liveli- 
hood,” certainly were of very general import; but they 
must be restrained to tlie seeking it by some means, wiiich 
are local, and which shew where the Defendant is to be 
found, so that he may be servcfd with a summons. He 
may change his public house every day: and the Plain- 
tifTs knowledge oT his resort is merely a casual circum¬ 
stance. 


Rule refused. 
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M’Clore V. M*Keand. 


iVop. 27. 


TT^EYWOOD Seijt. having obtained, on the usual 
JLJL affidavit and waver of error, a rule nhi ibr changing 
the venue in this case from London to Lancasttty Pell 
Serjt. shewed cause, upon the ground that it appeared 
on the declaration, that the action was brought for not 
accounting for the proceeds of goods shipped at Liver¬ 
pool^ to be sold by commission at Barbadocs; and he 
urged tliat no cause of action was complete, till the goods 
should have (arrived at Barbadoesy and until a sufficient 
time for the sale should have elapsed, and the Defendant 
should have refused either to account for the proceeds 
of the goods, if sold, or to re-deliver what remained un¬ 
sold: consequently the cause of action partly, if not 
wholly,arose at Barbados, 


If the cause of 
action ran be 
pi oved partly to 
ariseinafoieign 
country, the 
Piaintiif tnay 
safely give the 
requisite under¬ 
taking to retain 
the venue. 


Ileywood contra. The contract was made, and the 
goods shipped in Lancasluic.* 

Law BENCE. J. referred to Gerard v. JDe BoebeeJ:, 
1 IT. Bl. 28il.: and Hiath J. mentioned a case, whci'e 
proof tliat the cause of action arose in Scotland, uas held 
a sufficient compliance with the undertaking to give ma- 
teiial evidence in the county where the venue was laid; 
and the Court 


Discharged the rule. 
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A. liiip must 
i’Citaisjly ex¬ 
press M hat es¬ 
tate it purports 
to <Trant. 

Tlie Court will 
not permit a fine 
tur concessit to 
btHcvicd foi flic 
purpose of pass¬ 
ing such Oilate 
as thi' paity 
may have, (it 
being dubious 
Mliat estate he 
has,) by the de- 
sciiptioii of “all 
and whatsoever 
he hath in the 
tenements.” 

Nor is it per¬ 
mitted to rom- 
bine two opera¬ 
tions in the same 
fine. 


Slymolr V. Barker and Wife. 

^NutMUElj Barhr and liis wife were seised of 
^ difFerent estates in different hereditaments, (that is,) 
in sonic they were seised to them and the heirs of the 
said Ann for an estate pur outer vie, in others, the said 
Ann was seised to her and her heir-., for a like estate pur 
auti r vie, in others she ivas seised in fee simple, and in 
others the said Samuel and Ann were seised of an e'ftate 
to them and the heirs of the said Ann: and beings so 
seised, they, intending to pass their several estates, ac¬ 
knowledge the concord of a fine (a copy whereof fol¬ 
lows). “ And the agreement is such, (that is to say,) 
‘‘ tliat (he said Satnml and Ann Iiave granted the tene- 
ments aforesaid with the appurtenances to the said 
William and his heirs, to have and to hold the said 
tenements with the appurtenances to the said William 
“ and his heirs, for and during all the term, and other 
estates, and all and whatsoever else, the said Samuel 
and Ann have in the tenements aforesaid with the 
appurtenances.” The cy rographer of fines refused to 
make out the indentures, alleging that the limitation 
must be certain, meaning, “ to the conusee and his heirs 
lor ever,” or for the life of the tenant, or pur aider 
tie, &c. and not, as the concord Is, “ to the conusee 
and his heirs for and during all the terms, and other 
estates, and all and whatsoever else the conusors have in 
the premises.” 


Williams Serjt. moved on a former day in this term, 
that the cyrographer might make out and deliver the in¬ 
dentures of fine in the form above mentioned. lie said 
that the parties had covenanted to levy a fine, and it was 
the opinion of a very eminent conveyancer,'that it should 
• be 
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be a fine sur concesserunl; for the parties did not mean to 
make a forfeiture. There could not be a better way than 
this, which he proposed, for three reasons. 1. As to 
the parties themselves, this species of fine shall not ope¬ 
rate further than to convey the estate which the parties 
lawfully may convey, if such be their intent. A fine sur 
conusance de droil'^ come cco, creates a forfeiture, if made 
by a tenant for life. [JMan^idd C. J. What is the ope¬ 
ration of those words, whatever else they have ? You 
are to help out the record by extraneous evidence of 
what estate the conusor had!] Certainly. In Pigot v. 
Earl of Sarain, 2 Mod. 112. Pt'?nlH rion, who was a great 
lawyer, and. understood these things, says, “ indeed this 
fine sur concessit is the most harmless of all others, and 
can be compared to nothing else than a grant of toium. 
statum suum, cl qvkqidd hahtt, &c. by w hich no more is 
granted than wl>at the cognisor had at the time of the 
grant; and so it hath been always construed. Indeed 
there is a fine sur concessit^ which expresses no estate of 
the grantor, and this is properly levied by tenant in fee 
or tail; but when particular tenants pass over their se¬ 
veral estates, they generally grant toium et quicquid hahenl 
in tcncmentisprccdictis^ being very cautious to express what 
estate they had herein. When this fine sur concessit was 
first invented, the judge.s in those days looked upon the 
words ^quicquid hubent,' S:c. to be insignificant ; and for 
that reason in the Year Book, 17. Edio. 3. pi. 66. they 
were refused. The case was, tw'o husbands and their 
wives levied such a fine to the cognisee, and thereby 
granted *‘totum et quicquid habent,* &c. which words 
were rejected, and the J udge would not pass the fine, 
because if the party had nothing in the land, then no¬ 
thing passed; and so is 44 Edw. 3. pi. by which it 
appears that the Judges in those times thought these fines 
did pass no more than what the cognisor had ; and fbr 
thi§ there are a multitude of authorities in the year 

books.** 
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books.” [A/an.v/ie/d C. J. That goes to i}\id operatiott 
of the fine, not to the practice.] It is competent to the 
party to grant whatever he has, supposing there is no 
legal objection to it; and the parties will abide by the 
chance, whether any thing passes by these -words. There 
is nothing in this form ,which is improper, or disgraces 
the records of the court, why should not the party have 
it? Such a case was once before Btilkr J., who said, if 
a conusor is advised by liis counsel to levy a particular 
fine, the Court have nothing to do with it. [^Heath J. 
You cannot levy a fine where it does not make a certain 
end, as upon condition.] In the last term it was deter>> 
mined that a fine sur concessit would pass a fee : Ludhw 
V. Drummond^ ante^ 84. \_Heath J. It must state what 
the interest is.] If we purport to pass a fee, we are afraid 
it may be a forfeiture. How often has the Court doubted 
whether an estate w'cre for life or in fee ! 


Shepherd Serjt. for the cyrographer, stated the com¬ 
mon form of all fines to be, that they express what the 
interest is which they purpovt to pass. In a fine sur co- 
nusance de droit, come ceo, it is stated as an estate in fee; 
in a fine sur conusance de droit tanium, tlie estate is stated 
as a reversion ; in a fine sur concessit, it is stated as an 
estate for life or years : but in- the practice of the office, 
it is never permitted to combine two operations in one 
fine, as for instance, to pass as well an es^tate for foe, as 
also an estate for life, or for years. Such a fine indeed 
was levied in the last illness of the preceding cyrograplier, 
under the order pf Buller J., whereby a fee and a life 
estate passed togcthei*; but the Court was never moved 
to set it aside for uncertainty, which they would liave 
done: if this inbde of levying a fine may^ be allowed^ in¬ 
stead of three sorts. of fines,m^here wpuld be three htun* 
dred. The words “ all and whatsoever estate they have*’’ 
are so vague, that they carry no certainty.., The officer 
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is' coni6 hither only through a wish to know whether 
the practice of the office ought to be adhered to or 
not. 

The Court desired Williams to enquire further, whe* 
ther there were any precedent of a fine levied in this forni. 
It must be a very common case that persons conveying are 
uncertain what estate they have, and would be glad to 
do this: if he should find any other instances of similar 
motions, he should mention them. 

On this day Williams admitted tliat West*s Si/mboleo- 
graphs contained no precedent on the subject, and that 
in the Sd of Edw. 3, such a general fine was rejected: 
but in 5 Edw. S. 11, pi. 26’. according to one (Tl/hynard’s) 
edition, and 7 Edw. 3. according to the edition of 1596, 
w^as the following case ; “ nota, that a man and his wife 
who had an estate in certain tenements for the term of 
their two lives, and by their deed in pais leased and 
granted to John de liunton the estate which they had in 
the tenements, and afterwaitis by fine levied they would 
have granted to John and released to him the same tene¬ 
ments for the term of their lives, and the Court would 
not accept the fine; but afterwards the fine was engrossed 
and accepted in this manner, that the man and his wife 
remised and quit claimed to John de Hunton quicquid 
habnerunt in prcedictis tenemetdis^ ^c. quod mirum juity 
to give judgment for the fiiih upon a thing which was 
not certain, &c. Vide contrarium supra, Trinitat. 
no. 3. Sed teUis finis admissus fail inJtinere iVbrtA*, in¬ 
ter Simon de Dreiton et Willielmum* Curteis, See, j^Mans- 
field C. J. It is a great way to go back for a precedent 
to the 7th of Edw. 3. ; but it does not appear what the 
habendum was: H cannot^ be that a fine for t^ lives of 
the grantors is bad. IfeatA J '. Come to modern prece¬ 
dents, something within 500 years.] 5 Newman, 163., 
< which 


m9. 

Seymour 
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Baeker. 
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Yvhtch cites 2 Mod. 119. 1 fFood'^s Convn/aficer, 735, 

[//ea//i J. It is no authority; it is a very indilFerent col¬ 
lection of precedents.] A fine needs not to have such 
precise form as a writ or a judgment; but a conusance of 
a fine, and a grant and render, should have the like con¬ 
struction as another conveyance between party and party; 
5 Co. 38. and by grant of a man’s estate, all that he hath 
shall pass; if then there be no diflTerence between a fine 
and a deed, if such words would be good in the one, they 
must be good in the other. 


Mansfield C. J. A fine st£r concessit is no forfeiture, 
as I understand, because whatever estate it purports to 
give, it will grant no more than ought to pass, and ope¬ 
rates only on the estate a man has : and even if a tenant 
for life granted to A. B. and his heirs ; I apprehend that 
he should lie taken to grant only that which he can le¬ 
gally grant. What you wish could be obtained by two 
fines no doubt. If you conveyed by fine sur concessertfnt 
to a trustee, and then granted the estate in fee by fine 
sur conusance de droit, come'ceo, it would do. But since 
you have no precedent,> we had belter adhere to those 
which are established; otlierw'ise we should have every 
fine sur concessit in this form. . 


Heath J. thought the form of the proposed fine too 
uncertain, and asked why the parties did not grant a lease 
for 99 years, determinable with the lile, and there would 
then be no forfeiture: it would be a dangerous thing to 
introduce any innovation in the form of fines. It would 
never be known what estate passed by a fine. 

Lawrence J. The granting an estate for life, I sup 
pose^ will not answer the purpose. 1'suppose the object 
is to pass a fee, if you have a fee; if not, to pass an 
estate for life. You may first grant the estate for life by 
• fine 
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fine sur concessit^ so as to avoid a forfeiture, and then 
grant the reversion by fine sur conusance de droit tanlum. 

The Court expressed a wish that they could give costs 
to the meritorious officer who had brought this question 
before the Court, but it was not in their power. Ijow* 
rence J. said, it might be considered as a necessary ex* 
pence of performing the duty of the office, for which he 
received his fees. 

Rule refused. 


1809. 

Seyikoue 

V. 

Barksb. 


Zeevin V. CoWEtL. 


Nov* 28. 


T llE PlaintifTs attorney on the 2d of November ap¬ 
plied by letter to the Defendant for an immediate 
adjustment upon a policy of insurance ; and threatened, if 
the sum of twelve guineas was not immediately paid him, 
to commence an action. Receiving no answer, he sued 
out and served process on the 4th. On the 6th the De¬ 
fendant's attorney offered him the sum of twelve guineas, 
and the costs of the action up to that time, which the 
Plaintiff’s attorney then declined to accept, and pro¬ 
ceeded to deliver a declaration. 

Shepherd Serjt. on behalf of the Defendant, had on a 
former day obtained a rule nisi, empowering the Defend¬ 
ant to pay into court the sum of twelve guineas, with the 
costs of the cause to be taxed up to the 6th day of No~ 
vember, and to stay all further proceedings if the Plaintiff 
would accept it in satisfaction of his demand; and in that 
case requiring the Plaintiff or his attorney to pay the 
costs of that application, and all the costs of the action 
subsequent to the 6th oCNoi^ember; but in case tlie Plain¬ 
tiff 


If, after action 
commouced, 
and before de¬ 
claration, tha 
Defendant 
offers to pay tha 
debt and costs, 
and the Plaintiff 
refuses to re¬ 
ceive it, the 
Court will per¬ 
mit the Defend¬ 
ant to pay into 
court the debt 
and the costs 
up to the time 
of his offer only. 

And the Plain¬ 
tiff will be com¬ 
pelled to pay 
the costs of the 
application, and 
all costs in the 
action subse¬ 
quent to the 
offer. . 
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tiff would not accept that sum, then that the twelve guineas 
might be struck out of the declaration. 

£est Serjt. now shewed cause against this rule, upon 
an affidavit that the Plaintiff was out of the realm, and 
«that his attorney had received no instructions since the 
action commenced for settling it. This was, he said, an 
unheard-of application, and would wholly change the 
practice of the court. The Defendant might have 
availed himself of the interval of five days which elapsed 
between the Plaintiff’s claim and the commencement of 
the action to make a tender, if he thought fit; but 
having neglected that opportunity, he must now wait till 
the period when he should be enabled to pay money into 
court under the usual rule. It was the object of this 
motion to give the Defendant all the benefit of the com¬ 
mon rule, w'ithout subjecting him to the usual consequence 
of payment of costs. And w'hatever the Court may have 
done in cases where no previous demand had been made, 
since a demand had been made here before the action 
brought, the Plaintiff was entitled to the costs of the 
declaration which had been delivered, as well as the pre¬ 
vious costs. 


Shepherd Serjt. contra. The Court will gladly estab¬ 
lish a precedent to check a practice now too frequent, 
where an action being commenced, the Defendant offers 
to discharge the demand, but the Plaintiff ndfuses. to f<e- 
ceive the debt and costs in that stage of the cause, and 
insists upon increasing the costs by proceeding until the 
Defendant is in a condition to pay money into court. If 
the attorney was authorised to receive the sum in the 
Plaintiff’s absence from the kingdom befere the action 
commenced, there could be no good reason why he 
might not equally receive it now, without further com¬ 
munication with his client. Several similar applications 
. had 


■ ■Mwlvitl 
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had lately been granted in the Court of King*s Bench; 
and he remembered a case in this court, where the debt 
and costs having been oiTored and rejected in an early 
Stage of the cause, the Defendant afterwards paid the 
money into court under the usual rule; and the Plaintiff 
having taken it out, the Court on motion varied that rule* 
by exempting the Defendant from payment of the costs in¬ 
curred subsequent to the oifer. 


1809. 

Zeevin 

COWEIL. 


The Court made the rule absolute; but at first inclined 
to discharge so much of it as required the Plaintiff to pay 
the costs of the present application: they desired, how¬ 
ever, that it might be understood, that in subsequent 
cases, when this rule of practice should be better known, 
the costs of the motion would also be given against the 
Plaintifi* And in the present case they ultimately direct¬ 
ed, that in case the Plaintiff sliould take the money out of 
court, he should pay the costs of the motion. 

Rule absolute. 


LaidlaWj Demandant; Cox, Tenant; Brown and 
Another, Vouchees. 


Nov. 28. 


'Ty EST Serft. moved that a recovery might pass. The In a recovery, 

X-# affidavit of the acknowledgment was taken in Ame- acknow- 

rica, before ft magistrate tberej and was authenticated by ISlees is^**** 

a certified Under the notarial seal of Peter Lohra, a no- taken abroad, a 

tary public, certifying that tiahrr Esq., before whom Jeate madr ' 

-the annexed affidavit was^ on the ^ay of the date thereof, authenticate the 

in his, Peter Ejffhrah prdsdnee tafeeri and subscribed, and “ffidarit of the 

wha had Biteeted the same in the usual and customary ^ustdistt^^I* 

manner, was an alderman taid magistrate of the city of state that the^ 

^PMadeljihife, by iawful authority dulv appointed, com- affifiaritwas 

‘ ‘ sworn. 


missioned. 
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missioned, and qualified, and by law authorized to admi« 
nister oaths and affirmations. 

The Court held that the certificate did not state with 
sufficient distinctness the administration of the oath, which 
was the most important part, and that tliat fact must not 
])e left to be gathered by inference only; and deeming it 
necessary to abide by the rule of court, with much reluct- 
.ance they refused the application. 


Nov. 28. Philips v. Astung and Another. 


If the drawee 
of a bill goes 
abroad,leaving 
an agent here in 
England with 
power to accept 
bills, who ac« 
cepts this for 
him, the bill, 
when due, must 
be pre.sented to 
the agent for 
payment, if the 
drawee conti¬ 
nues ab.Kcnt. 


A ssumpsit. The declaration stated, that in con¬ 
sideration that the Plaintiff would sell and deliver 
to Davenport and Finney certain goods, to the amount of 
boot, to be paid by a bill for the amount drawn by JJa- 
venport and Finney on Houghton at six months, and also 
in consideration of a certain premium at the rate of 51. 
per cent, thereon, to be therefore paid by the Plaintiff to 
the Defendants, the Defendants undertook to guarantee 
the payment of the sum for which the bill should be so 
drawn when the same should become due; and the 
Plaintiff averred that he afterwards sold and delivered 


Upon 9 gua- the goods to Davenport and Finney, to the amount afore- 
tbe^prfee aforesaid, and that such bill of 

goods to be paid exchange was afterwards, when it became due, dnly 
noticc'of the^ presented to Houghton for payment; but that he refused 
non-payment P^y> whereof Davenport and Finney, and the Dcfend- 

musl bo given ants respectively had notice, and were requested to gua- 
both to the 
drawer and gua¬ 
rantee, unless both drawer and acceptor are bankrupts when the bill becomes due. 

Upon a contract to guarantee a bill for a giton sum, the guarantee would not 
be liable to that extent on a bill given for a larger sum. 

Whether t^e words “ say a bill of 600f.” define (he exact sum, or give a lati¬ 
tude, queerer. 


rantcfr 
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rantce the payment of, and pay the amount of the hill; 
but that they did not nor would guarantee or. pay the 
same. 

Upon the trial of this cause at the Guildhall sittings 
after Trinity term 1809, beibre Mansjield C. J. it ap¬ 
peared that Davenport and Finney being desirous to obtain 
credit with the PhuntifF for provisions for the use of the 
ship Providence, the Defendants gave an undertaking 
written with a pencil in the following terms. Memo¬ 
randum.—We joially and severally undertake to gua¬ 
rantee a payment of 500/. at hi. per cent., say, by a bill 
drawn on G. Houghton by Davenport and Finney for 500/, 
Dated lOth Jan. 1808. The provisions were furnished, 
and a bill was given in payment for them, dated the 
11th of January, and drawn by Davenport and Finney on 
G. Houghton at six months’ date, for 515/. ID. 10</. 
payable to their own order. It appeared that at the time 
when the bill became due, Houghton was at sea, and re¬ 
mained absent for several months after; but he had a 
sister residing in lAondon, to whom he had given an autho¬ 
rity to till up and accept hil),s in his name, and to trans¬ 
act other business for him, and who had in fact accepted 
this very bill. The bill became due on the 14th of July: 
it was not presented for payment to the sister. On 
16th, notice was given to Davenport and Finney that it 
remained unpaid, but no notice was given to the De¬ 
fendants. 1 11 February 1809 Davenport and Finney be¬ 
came insolvent; and Houghton was declared a bankrupt 
in July 1809. No application was made to the Defend¬ 
ants for payment till after the date of both bankruptcies. 
The jury found a verdict for the Plaintitf, deducting the 
5/. per cent, for the premium of the guaranty, which had 
never been paid ; and the Chief ,Justice reserved liberty 
to the Defendants to move to enter a nonsuit; accord¬ 
ingly, ... 


1609. 

N-iTv-v 

Philips 

V, 

AsTt^lNS. 


Vaughan 
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Vgu^han Seijt. in this t^rm obtained n TM^e nhi ii|pon 
two grounds; first, that ^hecontract was to guarantee a 
bill of the precise amount of 500/., and this was a bill 
for a greater sum. Secoudly, that the guaranty not 
being for the payment of the price of the goods gme- 
rally, but referring to a bill as a specific mode of pay> 
ment, it was necessary that all due diligence should be 
used to obtain payment of the bill before tlie prties could 
resort to the guarantee. 

Shepherd viA Ecs/Serjts. now sheared cause. Although 
on this contract the guaranty would not bind the De¬ 
fendant to a greater extent than .500/., yet, whether tlie 
bill be for a greater or less sura is immaterial: if it had 
been for 1000/., or if goods to the amount of 1000/. had 
been sold, the Defondants would have been thereupon 
liable for 500/. of it; for the contract related to the 
identical sale of provisions for which this bill was given, 
not to the mere form of the payment: it would he 
otherwise, indeed, if the guaranty was merely for the 
payment of a particular biP of exchange. It cannot be 
said that this sale was not the very transaction meant to 
be guaranteed, and the contract must be construed ac¬ 
cording to the intention of tlie parties. Next, as to the 
want of diligence: this is not a guaranty that the drawer 
shall pay the bill,but that the acceptor shall pay it; the gua¬ 
rantee does not stand in the situation of ^ drawer; and 
timrefore although want of diligence in presenting would 
discharge the drawer, it does not at all assist tlie Defend¬ 
ant, for he stands in the situation of the acceptor; and 
as no fvant of diligence in presenting the biU for payment 
would discbargie. the acceptor, who would be liable, 
though the bill should be for the first time pi^esentt^d for 
paymout afier an.interval of many ino^lh^; |o neither^is 
tlie guarantee, who stands in theplime of t|teaje^pjfor* 
only; thereby djii»charged. If any thing had done 

wilh* 
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with the bil! which would diBehurgU the accepter, peihaps 
it in%htd[iicharg;e his guarantee also: oreren ifilbe sup¬ 
posed that the contract is altermttive, th&t either the draw¬ 
er or acceptor shall pay the hiH; still, unless the De^ 
fendfl^t can sltew that all the parties to' the bill are dis- 
charged, the guarantee continues Iklde, because he tn^ 
resort to the acceptor, who is not discharged, though the 
draiver is: liiid this transaction tabes place upon*a valuaUe 
consideration. 


1^. 

'-#V^ 

PuUAn 

* mk 

V* 

AsttiNo. 


Vaughtmt in support of the rule, contended, that the 
Defendants were discharged fl^otn their guaranty by the 
want of presentment to the sister who was the agent of 
Houghton, and by the want of timely notice to the draw¬ 
ers, and to the i)efendants; tor that the Defendants stood 
as indorsers of bill, and hs such, had right to insist 
upon proof of notice to themselves of the non-payment 
both by tbO drawer and the acceptor; and that they had 
also a right to insist dti proof of notice to the drawers, be¬ 
cause without notice the drawers were not liable. But 
the Defendant's remedy against Dairnport and Finney 
was entirely lost, tor want Of due nolicO to them of the 
non-payment, which was not cominiinicated to them till 
the 16th. f he want of notice to the Defendants at the 


same time was also fatal; for if the Defendants had on 
the 14th been aj^rised of the non-payment, they might 
have obtained Mytneht of J)dvenport and Finney, who, 
for any ^ 11 ^ filial appears tO the contrary, wete theh, and 
for eight months afeeiwards, solvent; and who, therefere, 
in the cimteinplaimp of tha law^ might have paid it within 


to tno^o^^tioo arising on tne amount or toe Diii,' t&e an- 
jpwejr jrnpde i^afeudanti are llkbleiu equity fot* 

for^if lhe l^fendUM stands as 
pa^ to ^ bifi V drawn for lOOO/. he k party 

to hill for lOOOf. • Cur, adv. vult. 


F 


Mansfield 
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J.. Tbis was an action A^'ainst two por- 
on a gnamnty, the terras of which aira: Meinorandum. 
jointly and sfp^raleiy promise to guarantee a p<iy- 
inient of’SOOi at '5/. joer ce»f., say a hilt; dated lOth Jh- 
tmary 1808. Then the bill is* given, dated 11th i/«nworj/, 
and accepted; and not having been paid, this action is 
brought. At the trial there appeared reason to believe, 
that Damnpert and Finney' the drawers, and Houghton^ 
the acceptor, were all at this time insolvent; but th^e 
was no proof of it. Daiienport and Finney first became 
plainly insohreni in February 1809, a year after this bill 
was drawn. There was no evidence of any demand being 
made on Davenport and Finney for the raoiiey; and no 
notice was given them of tlie bill not being paid till the 
16th: something was said of a threat to arrest them, but 
there was no 4ailidence of regular notice. As to Houghton, 
he went abroad ; but he left a sister here, of whom a de¬ 
mand might have been made ; no demand however was 
made at the place where his sister was to be found. At 
the trial it was objected that the Plaintiff could not re¬ 
cover, for several different reasons: First, that the De¬ 
fendants stood as indorsers of the bill; and that, as in¬ 
dorsers, they had a right to insist on proof of the notice 
of non-pay ineot lioth by the drawer and acceptor. On the 
other hand it was urged, and, as we think, justly, that this 
was a general guaranty for payment of a bill; not, as usual, 
a guaranty that tl»e acceptor should pay^ but a contract 
that either the one.or the other should pay ; and the con¬ 
sequence is, that if the gfiaiuntee paid the bill, he Would 
have a right to come both on the drawer and acceptor for 
repayment.; and though Want of notice would not discharge 
the acceptor,, yet the: guarantee, as the holder, had a right 
to insist.on. dne notioo being given to^himself of non-pay- 
by, the aeceptor $ ^and that at to the dfuwers, he h&d 
Alight to insist <Hi. notice being given t04bein oftfae sa»ie 
ftet, for that otherwise be might pay It in hit Afm wrang 
if tiiey..;were.diEcliaigod. : As to theeecoiid c^jectioa^the 

question 
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question Wkat ts the meaning of the word sa^ V' for 
it vis .ofa^eotdd, tiiat isufipose the biU drawn Vhi8 for 1000/. 
this.would.not .be a g^uaranty to pay 500/. on the hill for 
IQOO/. the guarantee would not be bound to pay it; but if 
“ say’* means about’* 5001, a biilfor 5151. might answer 
the descriptiosij and d* it were necessary to the decidxog 
tbie action, to ascertain the meaning of that word, if say’* 
meaps to Ox precisely the sum, and to restrain it from any 
larger sum, this objectioti would be good; but it is not 
xiecessery. to,decide that here, for we are of opinion that, 
unfortunately for the Plaintiff, the Defendant is relieved 
from the consequence of tliis guaranty. 1 strongly tluDk 
the Plaintiff knew the state of all these persons, and that 
they were not good ; but as Davenport and Finney did not 
become insolvent till long after the bill became due, nor 
Houghton till long after the bill became due, 1 do not know 
how to give the Plaintiff the benefit of his contract in this 
case. 1 thought it possible that cases might have been 
found on tlie interpretation of such a guaranty, in the dis- 
tribiition of bankrupt’s effects in the Court of Chancery : 
none such, however, have l^>en mentioned. In the case 
of }Varrington v, Furbor, 8 Easty 245., the expression 
say at a credit of six months,” seems to be used in a po¬ 
sitive sense. That case also arose on a guaranty, and Lord 
Ellenhorough C. J. expressed the opinion of the Court, 
that although tile insolvency of the parties to a bill would 
not in general (Kspense with the ncicessity of presenting it 
for payment; yet where it was obvious that it could not 
avail, the same strictness of proof was not necessary to 
charge a guarantee; and therefore, jf the parties became 
Imukrupts, and notoriously insolvent, it was the same as 
if they were dead. Now this case is decided on theground, 
that the pursuing the course of applying to the acceptorin 
that case, as h^e tp the acceptors and drawer, Would have 
been of no eflSset, because tiiere the Imnkruptcy had fl- 
reedy haf^ened before the biU became due. Here the in- 
aolveifey did not occur till long nft^ the inll - became due^ 


1809. 

PafLim 
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and Houghton's bankruptcy was long^ after that. For any 
thing then' thtit appears, if this gentleman had demanded 
the money either of the acceptor or (|rawer, the bill might 
have been paid. That too was a guaranty of payment of 
the pnce of goods.; this is for a.hiU ; <Mid4he von^padb^per^ 
cesaarilyimplies that,the Defendants wUl pay it if. th# 
PlaUitiffis donot, being called on in a proper maiuiar i^and- 
therefore, although that case has relaxed the strictness of * 
the proof of presentment and notice, and seems to decide 
that it is not necessaiy to pursue the aame strictness in 
order to charge n guarantee as to charge tiie drawer of 
the bill) yet it may still be inferred from it, that if the ne«. 
cessary steps are not taken to obtain payment from the. 
parties who are liable on the bill, and solvent, the guaran¬ 
tee must be discharged; and therefore the rule for a 
nonsuit must he made Absolute. 



IN Tii«’Fl^T«Tjr YuAW^dr OB^IKSIE III. 


LiE D. Oa^s. 

^^OCKBLIj Se^. moTCidto coiA{N>uii<ispetiaI'acili0ii 
vy on tBe 'ettttute of ustnry, upon the terras of paying to 
the crown 950/. end half the eo^, which should be texed 
bjr the pfothonotary fbr the Plaintiff; and to &e Plain* 
tiff 950/. and the other half of the costs. The ofiVeers of 
the crown, he said, had consented on these terms, but 
refused to consent on any other terms, because the statute 
not giving costs, whatever the Defendant paid under the 
name of costs, was in fact an addition to the penalty* of 
500/. and the crown was therefbre entitled to half. 

Best Serjt. for the Plaintiff, vehemently opposed this 
condition, and said that the Plaintiff had agreed to stay 
the proceedings on payment of 250/. to the crown, and 
to himself 250/. and the costs of the action and of the 
application, and it was in th^ discretion of the Court to 
stay the proceedings without the consent of the crown, 
and the terms sought to be engrafted were unreasonable ; 
but the Court observing that the crown could compel the 
action to proceed, and that the Plaintiff could not help 
himself, lie agreed to the terms. 


m 

1809, . 


Nov. 38. 

Id compound¬ 
ing an action on 
a penal statute 
M*hich gives no 
Costs, th#Plain* 
tiff having 
agreed to stay 
proceedings on 
payment of a 
sum in equal 
moieties to the 
crown and him* 
self, and the 
entire costs to 
himself, the 
crown obtained 
half the costs 
also. 


Rule absolute 
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Under the mi¬ 
litia acts 42 G. 
3. c. 90. and 47 
G. 3. c. 71. if a 
person balloted 
is found at the 
time of enrol¬ 
ment to be un- , 
qualified for the 
service, and 
another is bal¬ 
loted in his 
place, out of 
the same list, 
this is a conti> 
nuance of the 
sane hallol, and 
is a legal ballot. 


AstleV V. Rat and Others. 

T he principal part of the arguments of the counsel in 
this case, Wiliams Seijt. for the PlaintiflT, and Si^rp- 
herd Serjt. for the Defendant, being referred to in the 
judgroept of the Court, delivered after time taken to con- 
aider, are here omitted. 

4 Mansfield C. J. This was an action of assumpsit, 
in which the declaration stated, that at the time of the 
Defendant’s undertaking, a certain ballot for persons to 
serve in the militia of Great Hritain for the county of 
.Salop, in pursuance of a certain act of parliament passed 
on the 14th of jiugust 1807, was about to take place at 
Marlut Drayton, in the county of Salop, and thereupon 
on the 13ih of Januari/, in consideration that the Plain¬ 
tiff had paid to the Defendants 2/. 125.6//., the Defend¬ 
ants undertook to pay to him the -lun of 90L, in case the 
Plaintiff should be dul}r and legally balloted at the said 
then ensuing ballot, conditionally, viz. that he should pro¬ 
vide him a substitute, or pay a penaltj tif 20/. in lieu 
thereof, which the Defendants then and Ihcre engaged to 
pay upon his producing to them a warrant or certificate 
to that effect signed by the niagi«itrates, or a dcpntj-licu- 
tenant of the county; and the Plaintiff averred that ho 
afterwards, at the said ensuing ballot, to wit, on the iJOtli 
January, at Market Drayton uferesaid, was duly and ](>- 
gaily balloted to serve as a militia man in the said niilida 
of the said county of Salop, and in pursuance thereof, 
did afterwards, to wit, on the 13th of February, provide 
himsplf a substitute, to wit, one Edward Rowlty, who 
was then and there duly sworn and enrolled to servq in 

the said militia, as the substitute of the Plaintiff, of all 

* 

• which 
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which premises the Defendants had notice, and the Plain¬ 
tiff did then and tliere produce to them a warrant or cer¬ 
tificate to that effect, sig^ned by two deputy-lieutenants of 
the county, R.- Leeke and Jahh Cotes by reason of 


Astley 

o. 

and OUiera. 


undertakipiT. .There was another coring wliiMi i't Is t^e- 
cessary to state. On tliis declaration^ and on the plea of 
the general issue, the cause came on to be triod al tlw last' 
fjent assizes at Shrezssbuny, before tVood D., whew a ver¬ 
dict was found for the Plaintiff for I^/., subject to the^ 
opinion of the Court on a special case, the nidtetial j[Murts 
of which are^ That prior to the publication of the pro¬ 
posals after mentioned, a ballot was expected to. take 
place under the militia laws for the county of ^a/op. That 
the Defendants in November 1807, published the follow¬ 
ing printed proposals : %'iz. Drayton Militia Office, It, 
“ is proposed to all persons liable to be drawn'fi:W the 
Shropshire militia at the ensuing ballot, under the pro- 
“ visions of an act passed August 14, 1807, that if they 
“ will pay the sum of twd guineas into the hands of 
“ Geo. Rai/i and Wm. Griffith, jun. of Market Draythn, 
“ they will engage to pay conditionally to' every pei^On 
“ duly and legally balloted at the ensuing ballot, ^Iz., 
that they do provide themselves a substitute, or pay a 
“ penalty of 20/. in lieu thereof, the sum of'20/1 ^The 
“ office will not interfere with the parish*'slllowance, 
“ which they believe is half the current price oV afubsti- 
‘Mutes, but will leave the same to bo received by the 
balloted subscriber, in addition to ISre^ing Slum 
“ arising from this subscription.” ' Ah’d' on the 4th' De- 
ee.mher 1807, the Defendants also publisfiVd fSllbwing 
proposals ; Drayton 3tiUlta ^Office. ^ f h '^dn'i^tx4^ce 
“ of several applications having been to 4iifi^bribe 
sincp our , books were cloi^d, 28w, we tire 

"induced to re-open them, aiid ^o cdiAifi'de^r^eiving 

* subscrip* 
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'^fiubftCFifiti^iiSr.^qtil the Wtoif^l^erlipkfii^ w&ic^ k'«X)^ 

“ peckd Jig be in a few^ idtffsj 'blitteif^g le a- greiiteT 
‘^.^lumiber Afvmen being wnnled in this eoantythin 
Sift fii%tba4 reason to expect, we^'iihaU'hot be abh$ tb 
take nnj'isubscriptioa bnder the fbllOwi¥l|f 'teri<ii r 'jl 
« gnbscriber of two guineas will be entitled^ dbl^and 
‘Megftllf balloted at the ensuing ballot, ffrtnifthb dtftlt 
<< hereof^) to the sum of l&L. A sabBcriber* of 
neas ajid a half will be entitled, if iktiy aftd legally bal- 
^‘loted at the ensuing ballot, to the sum of 
we will engage to pay upon their pr^iicing to a 
warrant ee certificate to that etifect, signed'by the tea*> 
gUtrates,. or a deputy«lteatenant of this cjoOniy:~ 
N> B. The balloted subscriber will be at liberty tO 
<< receive the parish allowance, independent of the aboVO 
“ sum. Griffith^ jun. and Cooled The Plaintiff, 

being a krmerk servant, in the townshiji of Edgtndndy 
in the Newport division of the hundred of Bretd/brd Sontfiy 
in-the said coiuity, and liable fo the ballot, on the 15th 
January J808, paid the Defendant two guineas and a half 
aaa subscriber under the above proposals, for which be 
took the fi^lowing receipt, annexed to a copy of the se- 
Gtmd proposals before-mentioned v which i‘eGeipt was dated 
by mistake . 1807, instead of 1808, and is as follow's, viz. 
« Beceived January 1807, of TheapMlus Asileyy at Mr. 

Briscae\(ACayfitoUytmo^u\aem and a halloas subscrip- 
“ tioa money, upon the terms of the annexed conditions.” 
The number Of persons to be drawn in the Newport divi¬ 
sion was tweoty>one.; andihe persons supposed liable to be 
drawn were , originnlly divided into twenty-one classes or 
lists of names, and on the 18th January 1808, being the 
day appointed for the ballot, one person was dl^Wn out of 


eadh elate hr list: ibrtee Of tbe^e classed or lists consisted 
. dtit fd^n twelve of»them ^consisted of 


tWolvet persons each, two of them coitekt^d of tbitteen 
tellfhy alfd'thd remainin;^ cl^ list of fourteen 


persons. 



iir 111. 


m 


por 90 Dsfo)i;v* in tbe'ii8iri^ell^>er list 

wf(b« ^person yaaaeA-John'Beattyj tl^ho n^s fbe |]«i«bn 
tluiS'4imwa<fmrt of ttbe sai#cteis or H«t t8tb 

of J^nmipif. 'Tb^ SOtk Janmr^ wtiit^oppo^lfed^ by tbe 
^puly«lieub^ii4i ftir -a meetif^^ to owenr’in ^bd^peneflis 
bBUot0d|; Wb<Ni'!<<raA«r ^dliiR^atten^ tiieOtiHg' of «le- 
piity-Hant^iants ’ tlien iield;;' and 'dnifited to be 
eaempt^'Oin tbe'ballot, beings abder firo fttet ibnl* iiicbes 
io: he^btf^ o« wluch he was tneiadred, and fimnd to be 
only five two inches high ; Whereupotf he Was swvnrn, 
and deposed that he was not seised or 'possessed of ail 
estate in iftnds, goods or money of the clear valiie of 100^ 
(and wbtch'in fitcthe was not;) and the'dlepttty4ietite< 
mnts then discharged him without any fine,« and imme¬ 
diately then and there caused another person to be drawn 
out of the eleven names Temaining in the same class or 
list, without altering the same, otherwise than by striking 
out .Bettony*$ name, when the Plaintiff was drawn. 
Two persons,’ drawn on the said 18th of Janvmy^ out of 
other classes or lists, were also discharged at tbe said 
meeting on the 80th. January; and their places were then 
supplied by two others, drawn in the like manner as the 
Plaintiff out of the particular class or list ibr which the 
vacancies were made by the discharge of those two per¬ 
sons : aU was done under the direction ' of the deputy- 
lieutenants. The Plaintiff on the 18th day of \Fe^rifary 
1808) found a person named Edward Rowiey as bis ^b- 
stitute, to Whom he paid 4SL 7s. and who was on tlmt 
day duly sworn to serve as such ht the miii^f'andearved 
accordingly; and the Phiinfiff obtaimsd a'eeittficBte 


(o) la, the oearse^of theaiv 
garnet it was . strongly con-, 
tended for the Defendants that 
thU'ttenqitafity of the Uamberi ' 
*coat«iiied in 4hepo classes ow 
lists lendpr^ thebUlot irreg^a* . 


tar and itie^Vshuttlfe 6a«rt 
were clear in as 

that objection had not been 
ui^sd at the 

.were walk or slb’lDanded^t 
cpuld^notba. lasted .AU he^c* 


thereof 


1 ^. 

V. 

and’'Others. 
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A4gl»*VN|h/ 

'VAsTl.fiV 

iuY 

tftd "Others. 
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thereof as follows: S«hpi -^N^port division of the 
hundred of Bradford Sawthi-^We do hereby certify that 
TheopMlus Astley was balloted to serve m the militia of 
the said division fur the township of Edgmond; and that 
oif the 13th day of February 1808, EdwaHi Rowkys of 
Wdlittgitm^ cooper, was duly sworn and enrolled to serve 
in the taid militia as his substitute. Dated this 13th day 
of February 1808. i?* -heeke^ «7oAw'Cbfej, deputy4ieute- 
nants.” This certihoate was soon after-shewn to the 
Defendants, and the SO/, dei^anded by the Plaintilf, 
which they refused to pay, and had not paid the-same: 
the 3/. 135. 6d. premium had not been demanded or paid. 
The Defendants contended that the ballot at which the 
Plaintiff was drawn, did not come within the terms of 
their engagements ; and that they were not liable to pay 
or repay any thing. I observe in this case the whole 
passes at Market Drayton: there the office is, there the 
ballot is : it is next to impossible that (he Defendants or 
their agents should not be present there, though not 
stated in the case; if they did attendi, to be sure it would 
be a monstrous thing for them to stand by, see this man 
balloted, see him pay the . 49/., and yet say I will not 
pay the 30/.: they would naturally be tltere, to see that 
none of their subscribers were improperly balloted. The 
contract certainly is such, and between such parties, that 
it is incumbent on the Court to effectuate it, unless the 
Defendants can point out some clear objection. These 
Defendants are men of business ; those of whom they re¬ 
ceive tlie money, would necessarily often be of very hum¬ 
ble condition, unacquainted with business, not likely to be 
accurate in framing of contracts. No doubt this man 
was balloted, found a substitute, paid 49/. an^ obtained 
a proper certificate,'^ and shewed it to the present De¬ 
fendants. All the circumstances are strong as they 
can possibly be against the pfiesent Defendants. Tlfey say, 
^ owing to B greater niimber of men being wanted in this 
* * county 
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eoonty titan , we at first had reast)ii to expect^ we shall not 
be able to tidie any subscription under t)^ tbUowing 
terras ; a subscnber of two guineas and a half will be 
>entitled, if duly and legally balloted at the ensuing bid- 
lot, tp the sunt pf 90/., which me mill engage to pa^ upon 
-hia producing-to ua a warrant or certificate to that 
rund the balloted subscriber shall be at liberty tp receive 
die. parhtbnllowaace.*’ The person to receive this sum 
mush be duly and legally balloted: now on the terms of 
the contract, thmre might be a strong ground to say the 
legali^r waa sufficiently proved by producing, the certifi¬ 
cate; for that a person had noUiing to do, if balloted, 
but to-find a substitute, get and exhibit a certificate, and 
receive the money. That might be strongly contended: 
but the olgection to the legality of the ballot is, that a 
man being balloted, it turned out that he was under the 
statute measure, and could not be received: at that meet¬ 
ing the deputy-lieutenants proceed to another ballot, and 
the chance fitlis on the present Plaintiff; and it is urged 
that when that chance so fell on the Plaintiff, it was ir¬ 
regular to make that ballot in which the Jot fell on him ; 
tor that there ought to be a new list made out, and all 
the forma observed ah inilio, proper notices given, time 
for an appeal, &c.: if so, one does not see how the mi¬ 
litia could ever be raised. There might be a man too 
short in every list, and if the lot fell on him, the whole 
would remain to be done over again, and the miHtia 
might never be raised. The persons who draw these acts 
are not very conversant with drawing, at least with finish¬ 
ing them ; one militia officer sis^^sts a clause, and an¬ 
other a clause ; and it is a great chance if in an hundred 
clauses ime does noti jostle another.. Now as to the stat. 
49 G» 3.'Cf IKK 53. which has lleen relied on, it says, 
when, it shaU i^ipear to any two or more deputy-lieute¬ 
nants inteemil^pdat any siffidwision meeting, tiiat any per- 
foa cheeen ballot,' it not of the fiiU Jieight ^ five 

• feet 
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V. 

Ray 

aod Others. 


feet four indies, and is not seised or possessed of an estate 
iA lands, goods, or money of the clear yearly value of 
lOOA, and who shaR make c^fk .^bnt Jiei is not; seised or 
possessed of such estate, such deputydieutenants are em¬ 
powered and required to discharge him, and immeditdefy 
to amend the list fbr the {dace for which such person shall 
have been balloted, and to cause another person' to be 
chosen in his stead by ballot, according td the directions 
of the aett The words to amend the list^** I sup{>6se, 
have created the doubt; if instead, it had been said, that 
a man under measure should be struck out of the list, 
which is all the amendment necessary to be done, and 
that the deputy-lieutenants should again proceed to bal¬ 
lot, it would be a more rational and pro{>er expression: 
this is not very properly expressed at present: but the 
case would then have been too clear to raise any doubt 
on it; because the act contains various provisions regu¬ 
lating what is to be done when a new ballot takes place, 
notices are to be given, and other formalities observed, 
which, if they were necessary here, the deputy-lieutenants 
could not immediately proceed to ballot again. There 
is a material difference too in the expressions used. New 
lists are not to be made by the deputy-lieutenants, but 
by other persons: what is here to be done, is directed to 
be done by the deputy-lieutenants, and no other persons. 
The sense then is, the name of the short person is to he 
struck out, and the deputy-lieutenants are to proceed to a 
new ballot; and if so, every thing has been complied 
with to entitle the Plaintiff to the SO/., and therefore, 
whether the Defendant be or be not concluded by his 
undertaking, so that the certificate shall be sufficient evi¬ 
dence to estop him from contesting the legaRty of the 
ballot, we are of opinion that the Plaintiff was legally 
balloted, and has done every thing required of him to 
entitle himself to recover the SO/., and therefore the postea 
must be delivered to the Plaintiff. 
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RULE OF PRACTPGE at NISI PRIUS. Nov, 10. 

I 

Xu£ Co 0(11 (lcsire4 that U might he uuderstood thdt IViaHarAjnet 
they would never hereafter put ofiF the trial of a cause P“t ofl *»> 
upon the consent of the parties and counsel, at the p^fus!^ ^ 
Sittings at Prirn^ but that the Plaintiff must either 
proceed to try, or must withdtaw his lecord. 
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CASES 


> 810 . 


Jan . 23. 

Recover/ 
amended by- 
transposing the 
names of the 
demandant aufl 
tenant. 


ARGUED AND DETERMINED 

l^ THE 

COURTS OF COMMON PLEAS, 
EXCHEQUEn-CHAMBER, 

IN 

Hilary Term, 

In the FiRietli Year of the of George III. 


Roberts, Demandant ; Robinson, Tenant. 


B y mistake John Robinson had been made the demand- 
ant, and James Robuts the tenant in this recovery. 
On the motion of Reckwell Serjt. the Court permitted the 
writs of entry and seisin, and the recovery roll, to be 
amended by transposing the names, so that James Ro¬ 
berts should be the demandant, and John Robinson tiw 
tenant. 
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SS3 

1810. 


"Parker v. Hoskins. 


Ja/r. S3. 


Z ENS Scrjt. moved for a new trial, on the ground 
that secondary evidence had been admitted of the 
execution of a bond, by proving the hand-wjritiug of John 
JPage, the attesting witness, without sufficiently account' 
ing for his absence, an4 shewing that due diligence had 
been used to obtain him. It was a question of great and 
public importance, exactly to ascertain in what cases se> 
condary evidence may be given. The mother of the wit¬ 
ness swore he was in the navy : a clerk from the Admi¬ 
ralty proved that it appeared by their books, that on the 


If an attesting 
witness appears, 
upon l^aTch 
madolftVilie ad¬ 
miralty, to be 
serving in the 
navy, his ab¬ 
sence is suffi¬ 
ciently account¬ 
ed for to render 
secondary evi¬ 
dence admissi¬ 
ble. 


31st of October, 1808, John Page was transferred from 
'the Swinger gun-brig to the Maria, and he believed, from 
report, that he had been captured, re-captured, and was 
now serving somewhere on board another ship in his ma¬ 
jesty’s service. Here the enquiry dropped. 


Mansfield C. J. What could be done more ? the 
party searches at the Admiralty, and gets the last return 
made there. The man may have been captured an^ re¬ 
captured ten times over in the interval, or drowned, but 
how is the Plaintiff to know it ? There was a stronger 
case of the insolvent man, Crosby v. Percy, ante, i. 3()4. 

Chambrs J. And in the case there cited of Cunliffe 
V. Sefton, 3 East, 183. the inquiry was much slighter. 


Lawrence J. What better search could be made 
than was made ? A man is reported to be serving in the 
navy of Great Britain, which is now spread all over the 
globe. His own mother too was examined in this case, 
who was the person most likely to know where he was. 

* Rule refused. 
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Jtm, 24. 

Upon non- 
pa3rm«nt of a 
bill, notice 
tiiereof, given 
by an indorser 
living in 
bom, to an in¬ 
dorser living at 
Islmgtim, by 
nine on the 
night of the day 
follonring the 
day on which 
r^tiie first indors¬ 
er knew it, is 
reasonable no¬ 
tice. 


Jameson v. Swinton. 

"nBST Seijt. moved for a role nisi to set aside the ver- 
JJw diet for the Plaintiff, which bad been obtained upon 
the trial of this cause at the sittings after the last terra 
before Lawrence J. The action was brought upon a bill 
of exchange. The defence was, that due notice luid not 
been given of the dishonour of the bill, which took place 
on the lOtb of Jufy. At four in the afternoon of the 
same day, notice was given to Elsham, the last iraforser, 
who lived at Afi//, Holhorn, On the llth, about 
8 or 9 at night, Elsham gave notice to Swinton, who lived 
at Islington. Lawrence J. was of opinion that Elsham 
gave the notice soon enough to enable him to recover 
ai^ainst Swinton/ and that if Elsham might recover against 
Swinton, Jameson, from whom Elsham had the bill, might 
also recover against Swinton. Best contended that the 
notice mint be given within the hours of business, in the 
same manner as a bill muB,t. be prei^nted for payment 
within those hours: but dbe court held that that rule jwe- 
vailed only if a bill wat accepted payable at a banker's, 
in which case it must be presented for payment within the 
hours of business, and refused the application. 


Jan. 26. 

An erroneous 
date to a bill of 
particnlan will 
nDtpraclndetke 
Plaintiff’s de¬ 
mand, where the 
datecanaot mis¬ 
lead. 


Millwood v. Walter. 

"jnEST Serjt moved to set asiefe the verdict obtained 
JO by the Plaintiff at the trial of this cause at the sit* 
lings at H^eHmmter after the last term. The action was 
brought for the price of work done in colouring the out¬ 
side of a house: the Plaintiff delivered under a Judge's 
' order 
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order a particular, in the margin of which was written 
Augmt. The work was done tn and therefore the 
Plaintiff, who w'w homid to bf his particular, was 

not at liberty, he said, to give evidence of work done in 
August, 


1810. 

BIiUiWOOD 

e. 

WAX>T£R. 


Mansfield C. J« The 4816 in the margin must be 
left out, and considered as nothing. The bill of particu¬ 
lars must not be made the instrument of that injustice 
which it is intended to prev^t. If there had been two 
demands, one for work done in May, the other for work 
done in August, there might have been some ground finr 
tlie objection ; but it would be too much to say that this 
particular is not sufficient. 

Rule refused. 


Defaria V. Sturt. 


Jan. 25. 


^IIEPHEIID Serjt. haTl in the last term obtained a It is not ne- 
^ rule nisi, that the judgment signed in this cause pessary that tho 
might be set aside, and that the bond, warrant of attor- annuity should 
iiey, and indenture for securing to the Plaintiff a certain set forth all the 
annuity of 4(X)/., might be .delivered up to be cancelled; deed^^it* 
he moved thi& as well upon objections appearing oii the i$ sufficient if it 

■" appears by the 

memorial for whom any of the parties is trustee. 

And the Court will not presume that a party is trustee for other persons than 
appears by the instruments laid- before the Court. 

It is not incumbent on the Plaintiffi to disaffirm the existence of other trusts. 

It is sufficient if a memorial sets out the trusts, so that live Court may judge 
for whom the party is trustee, without expressly stating who is the cestui quo trust. 

The memorial of an annui^ recited a bond, warrant of attorney, and inden¬ 
ture of grant of an annuity charged on laud, and that tlm grantor demised the 
land to a trustee in trust for bettor securing the payment of the annuity, with such 
powers and in foch manner as were particularly expressed in the deed: the Court 
held that this .Wds sufficient; for that it sufficieutly exptossed a trust for the 
grantee, aud disaffinned any trust for the grantor or other persons. 

VOL. II. Q • memorial, 
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DsfARIiV 

V. 

Stukt. 


meftiorial, as upon an affidavit alleging some supposed 
irregularity in the mode of pacing the consideration 
money : but as these objections were answered in point 
of fact, it is unnecessary to state them. The memorial 
was in substance as follows. A memorial to be registered 
pursuant to act of parliament, of a bond bearing date 
22 d March 1790, whereby ( 7 . Sturt, of C. ,Esq. became 
held and firmly bound to M. de Faria, of JL. Esq. in the 
penal sum of 4800/., witli a condition thereunder writ¬ 
ten, reciting, that the Plaintiff had contracted with tlie 
Defendant for the purchase of one annuity of 400/. dur¬ 
ing the Defendant’s life, for the price of 2400/., which 
sum of 2400/. the Plaintiff had paid to the Defendant at 
or before the execution of the bond, and declaring, that 
if tlie Defendant should pay the Plaintiff yearly dur¬ 
ing the Defendant’s natural life one annuity of 400/., 
by four equal quarterly payments, on the 22d day of 
June, &c. in every year, without any deduction whatso¬ 
ever, the first to be made on the 22d day of June then 
next ensuing, and also if the Defendant’s executors 
should pay the Plaintiff, his executors, &c. in case the 
Defendant should happen to depart this life on any day 
on which the said annuity of 400/. was made payable, 
the whole quarterly payment thereof which should be¬ 
come due on that day, or if the Defendant should hap¬ 
pen to depart this life on any other day, then a pro¬ 
portionable part according to the time which at his 
decease should have elapsed, of the quarterly payment 
of the same annuity growing duo at the time of such 
decease, then the same obligation should be void, &c. 
And also of a warrant of attorney, bearing even date 
with the said bond, under the hand and seal of the De¬ 
fendant, whereby he authorised 72. //. and J. II., at* 


torhies, &c. to confess a judgment agaipst him the Dc- 
'fendapi in the Courti of Common PleaSj in an action of 
debt upon the said bond for 4800/. and costs. And 
. also 
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also of an inderiturej bearing even date witli the said bond 
and warrant of attorney, and made, betivecn the ^ Defend¬ 
ant of the first part, the Plaintiff of tbc second part, and 
ITill,oi Ij. banker, of the third part, whereby the De¬ 
fendant, in consideration of the said sum ofi^ lOO/., to him 
paid by the Plaintiff, did give, grant, and conrirni unto 
the Plaintiff, his executors, &c. during the Defendant’s 
natural life, one annuity of 400/. to be yearly issuing, 
growing, payable, had, received, and taken by the Plain¬ 
tiff, his executors, &c- by and out, of all .those manors, 
messuages, farms, lands, advowsotis and other the here¬ 
ditaments devised to the Defendant by the will of, II. S. 
deceased, situate in the several parishes, &c. and all rights, 
rents, members, and appurtenances whatsoever to the 
said estates and premises appertaining, to hold, receive, 
and take the said annuity of 400/. unto the Plaiidiff, hi^ 
executors, &c. during the Defendant’s natural life, to be 
paid and payable at the days and times in the said bond 
mentioned. And by the said indenture, tlie Defendant, 
for the further and better securing the payment of the 
said annuity of 400/. and in con .side ration of JOjr. to him 
paid by /////, did grant, bargain, sell, and demise unto 
/////, his executors, &c. all those the manors, &c. and 
premises before charged with the payment of t!ic said 
annuity of 400/. to hold the same to 7////, his executors, 
&:c. from the day next before the day of tiie date tliereot^ 
for the term of Of) years, for the better st^ciiriiig 

the payment of the said annuity of 400/. ivii/i such poiccrs^ 
ami in such manner as arc parlicalarlj/ menliontd^ cjiprcss^ 
cf/, declared concerning the same. 




DrrVRiA 

13 . 

Stl'rx. 


Sfiephcrd contend.od for the Defendant, that the an¬ 
nuity was void; ^irst, because it was not sufficiept tliat 
it plight be collected frqm tlie memorial by inference for 
whom Hill was,a trustee, but that the cestui qtie^ trust 
must be expressly named. Secondly, because it was ne* 

Q 2 * cessary 
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Sturt. 


cefis&i^ either to set out all the trusts, so that the Court 
niigfht see and judge for whom he was trustee, or other¬ 
wise expressly to disaffirm the existence of any other 
trusts except those which are particularly stated in the 
memorial. 


JBest and Pel/ Seijts. now shewed cause. Neither does 
it at all appear on the memorial, or on any pleadings, nor 
is it suggested by any affidavit, that //z7/ was by that deed 
constituted trustee for any other person than the annui¬ 
tant : and the Court will not presume other trusts. The 
adjudged cases proceed no further than this, that when 
trusts appear on the dteed, they must be noticed in the 
memorial. The words, “ with the powers and in the 
manner therein mentioned,** must be taken to refer to 
such powers as are adequate to the purpose of further se¬ 
curing the annuity for which the deed was made, namely, 
powers of entry and distress, for the benefit of the annui¬ 
tant. And it is no objection that they are stated only by 
way of reference to another deed. In 9 East, 150., 
Ocallaghap v- Jngleby, where the same objection was 
raised. Lord EUenborough C. J. expressly ruled this point: 
he says, the objection that the memorial does not suf¬ 
ficiently set forth the powers of entry and distress, is 
answered by the fact of the memorial stating ‘ with 
powers of entry and distress as stated in the deed,’ and 
the annuity act does not require such powers of entry 
and distress to be stated, except so far as they create a 
trust, which brings them within the branch of the act 
relative to trustees.” It has never in any case been held 
that the memorial must state in words for whom the party 
is trustee; it is sufficient if either the cestui que trust be 
named, or the trust is so set forth, that the Court may 
judge for whom he is trustee. One trust only appears 
on (his memorial, that Hill was trustee for the annuitant, 
and that trust is sufficiently plain from the whole purport 

& a A 
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of the deed, and needs not be more particularly expressed 
than it is; and as far as appears, he is trustee for no one 
else. The act does not require the trusts to be set out 
totidem verbis, and though indeed in cases where trusts 
have been stipulated favorable to the grantor of the an¬ 
nuity, it is extremely proper that the grantor should 
have the means to know them, because, as Lord Ken¬ 
yon C. J. has said, and RooJeeJ., Ex parle ^4resell, 1 Bos. 
Sf Pull. 69., tliey form a part of the consideration, yet it 
is not n<‘cos'«sary any further to shew them, than so as to 
disclose the whole consideration ; and in the present case 
it is not shewn that any such further trusts exist; there¬ 
fore the first clause which respects the consideration has 
been complied with. 


1810. 


Dcfaria 

V. 

Sturt. 


Shepherd in support of the rule. The memorial is not 

inconsistent with the fact of there being other tV’Usts not 

1 , ^ 

disclosed, and the Plaintiff does not embrace the oppor- 
tuiiity afforded him to discharge himself by affidavit of 
the presumption that other trusts subsist. It is incumbent 
on the Plaintiff to shew that4here were no other trusts. 
In Toldervt/ v. Allan, 5 T. 7i.480. the Plaintiff discharged 
himself by affidavit of the objection of other tru-sts, and 
the Court said, the objection “ was answered by the fact, 
not now controverted, that there was no other trust but 
that set forth in the memorial.” In 5 T. R. 641., Den;!, 
Lessee of Doltnuin, v. Dollman, the annuity was held void, 
because there were trusts for other persons, as well as for 
securing the annuity, and the memorial only stated that 
the money was “ paid in trust as therein mentioned.” 
But the Court there say, by referring to the deed it ap¬ 
pears that Griffith was a trustee for Toten, and a trustee 
for other purposes after Toten*s annuity was satisfied.*' It 
is not enough to state that from which it may be inferred 
for whom JUill Was trustee.. In AsJcew v. Macreth, 1 Kew 
Rep» 215., it appeared by the' strongest inference for 

• whom 
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]84(). wlioni Coulls was a tmstee, Ibr he is called in the begfin- 
^ BiHg nf’the deed, a trustee nominated on the part of the 

■ .Duke of of the.filth part; but that was held 

SigRT. insufficient. Secondly, it may be very material what are 
the powers whicli the grantee may enforce. He may have 
a bare pow'crof entry and distress, or he may have a power 
to demise, and absolutely to oust the graptor; if these 
powers are fully set out, it will appear whether the 
grantor becomes entitled to the surplus of the money 
levied, la a case like this, wliere the deeds do not ap¬ 
pear, a general reference to them in the memorial cannot 
be sufficient. In Ex parle yJnsrllj all the Judges held, 
that where an annuity is redeemable, the terms and con¬ 
ditions of redemption ought to be set forth in the me^ 
uiorial, in order that the grantor may, without being 
driven to any compulsory means, be apprized of those 
terms diul conditions, and that it was not sufficient 
barely to refer to tbe deed, to which usually the grantor 
had no access. It may be, that the powers referred to 
in this case, enable the trustee to raise inoretlian the bare 
annuity, perhaps to enter and receive the rents, to satisfy 
the annuity thereout, and pay over the residue, in which 
case he would, as to so much, be a trustee for the grantor 
as well as the grantee; and in that case if he is stated 
merely to be a trustee for the grantee, it falls directly 
within the c^se of Askew v. Macrcth. \_Lawrcnce J. In 
Askew V. Macrelh it expressly appeared on the pleadings, 
that the deed contained oUier trusts than were set forth 
in the memorial; and the very first of them was, that 
Coulls should permit and suffer the grantor to receive the 
rents and profits till default should be made in the pay¬ 
ment of the annuity.] 

V 

MxxsriELD C. J. Thia is an application made to the 
Court to,,set aside a judgment, on the ground, 1st, that 
the money was not paid as it ought; 9dly, on a defect 

of 
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of the memorial. With respect to the payment of the 1810. 
money, the objection is not supported by the affidavits; 
and the only ground now to defeat the annuity is, that the 
memorial is not sufficient. The objection is founded on Sturt. 
the statute 17 Geo. 3. c. 86. s. 1; which requires the me¬ 
morial to contain the names of all the parties to thO deed, 
and for whom any of them are trustees: and it is said, this 
memorial docs not sufficiently state for whom Hill is trus¬ 
tee. Now every part of the memorial is material to be 
considered upon this objection. First, it states the bond, 
then the condition, which is, that the Plaintiff had con- 
tnictcd with the Defendant for the purchase of an annuity 
for the life of the Dcfcndant,of400/. by four equal quarterly 
payments in the year,without any deduction, a whole quar¬ 
terly payment to be due if the Defendant dies on quarter 
day, and a proportionate part if he dies in the middle ofa 
quarter. This is the manner in which it is payab^. That 
is the bond ; simply a bond for payment of an annuity in a 
particular manner. Having stated the bond, the memorial 
goes on to state the warrant of attorney ; and then states 
the demise to /////, by an indenture, which also contains 
a grant of the annuity of 400/. to be yearly issuing, grow¬ 
ing, payable, had, received, and taken by and out of all 
tliose the manors therein described, to be paid and payable 
at the days and times in the said bond mentioned. This 
then was merely a grant of an annuity to be charged on 
the premises, and paid qiiartctly. It goes on to state, that 
in consideration of 10«. and for better securing the said 
annuity of 400/. the Defendant demised to Hill the said 
premises before charged with the payment of the annuity, 
to hold the same to Hill and his executors, &;c. for the 
term of 99 years, in trust for the better securing the psly- 
ment of the said annuity of 400/., with such powers and 
in such manner as arc particularly mentioned, expressed, 
and declared concerning the same. This is the substance 

of 
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1810. of the memorial; and the objection is^ that this does not 
suOicienlly express for whom Hill is trustee, Now leav- 
Devaria ^jj cases and arguments about this unfortunate act 

SxcET, out of the case, let any one having read this deed be ashed 
for whom Mill is trustee ? No man living, in his senses, 
could hesitate to say be was trustee for the Plaintiff, as far 
as appears on this memorial. But it is urged, that it is 
not expressly said that he is a trustee for no other person. 
If that had becnr put in, it .would have been clearly com¬ 
plete. iiuf there are the words ‘‘ with the powers and in 
the manner therein raeiUioiied what do they mean ? 
They probably refer to powers of entry and distress; but 
the act says nothing about stating powers in the memorial; 
“ manner” probably refers to the mode of payment men¬ 
tioned in the bond. Nor docs the act say, that the trusts 
shall be set ont ; not a word of that. The act certainly 
seems- to have been made under an impression, that to pur¬ 
chase an annuity was immoral; but the act only requires 
that it should ajtpear for whon< the party is a trustee. And 
if does appear he is trustee for the Plaintiff. I am there¬ 
fore at a loss to see on what •ground we can set aside this 
judgment, without going much farther than the Court hath 
hitherto done. If the act were now to be passed, and the 
Courts could foresee what has been the consequence of 
their decisions, it would probably receive a very different 
construction. Denn, Lessee of Dollman^v. Dolbnart, was 
a very strong case: it therP appeared there were trusts, 
and the Court said, you have not told us what the trusts 
were. In Tolde.rvy v. Allany the memorial itself furnished 
a ground to surmise that there were trusts for another. 
Askew V. Macreth was a case quite of a different sort from 
this. 

Lawrence J. I am of the same opinion. There are 
two objections: Ist. that it must appear clearly, and not 

by 
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by hfferefiic^, ftt whom fftlf Se trustee. As to that, no 
ma^ 4vh<) had iiever read this act, could doubt a moment 
that ffifl ima trustee for'the'PlaintifF, and for no one else; 
for it states foe bond, the iTarrant of attorney, and the de¬ 
mise for more certainly securing^ tlie payment of the said 
annuity; to whom was it to be paid, but to the Plaintiff? 
for whom then was Hill trustee, but for the Plaintiff? It 
seems to me to be stated not by inference, but positively, 
that he is trustee for the Plaintiff. As to the second ob- 
jection, the act does not require the memorial to disaffirm 
ail other trusts. As to the case of Toldercy ifr Allan, the 
memorial stated first certain' trusts, and a further trust 
for securinjv the annuity, and it did not appear for 
whom the first trust was; but here only this trust appears, 
and it is shewn for whom it subsists. 

CnAMBRE J. The act only requires the memorial to 
state for whom the party is trustee, not the trust. It seems 
as if in the case of Dolfman v. Dollman, it had been con¬ 
sidered the Court, that it was necessary to state the 
trusts; that must have been mere inadvertence in the 
Court, in the language they used, not adverting to the 
words of the act. As to the case of Toldcrcy v. Allan, it 
does not appear that the Court required an affidavit to 
be made by the Plaintiff denying the trust; perhaps the 
party chose that line of defence; and if so, why should the 
Court look further ? As to Askew v. Macreth, it might 
well be presumed, from its being said that he was nomi¬ 
nated by the tluke of Queenshury, the grantee, that he was 
trustee for the duke; but the decision does not rest on 
the point, that the Court could not presume that; for 
there it positively appeared that there wavS a trust for the 
grantor, which was not stated. Therefore it does not im¬ 
pugn dny of the decided caste, to determine that the pre- 

' sent 
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1810 . ‘ 


Feb. 8. 


sent memorial is quite suiHcient; and I am of opinion that 
the rule ought to be 

Discharged (a). 


(«) Defaria V. Sturt. 


A sinular motion was nuule 
in the Court of Evchcqucr, 
and a rule nisi obtained by 
JRunnington^ to sot aside the 
annuity on the same objection. 
liest Serjt. and Gnselce shewed 
cause, and Pe/f Serjt. and Run- 
ningion supported the rule. 
They strongly insisted on the 
cases of Denn^ on the Tientiso 
of Dollmnri, v. Dollman ; As- 
kew V. Macre/h ; and ToUlcrv.i/ 
T. Allan. They observed that 
in all siipibir deeds the object 
of the trusts was for better se¬ 
curing thoj annuity j therefore 
(this case was not, on that 


ground, distinguishable from 
others. 

Macuosai.t* C. B. In As- 
kexe V. Alacreth, Coutis was 
trustee for two ; and the ob¬ 
jection was, that the deed did 
not sufRciently discriminate 
that he was trustee for two. 
Here there is but this one sin¬ 
gle trust for payment of the 
annuity, and tliat appears to 
be for the annuitant, and then 
the trust ceases. 

Crakasi B. Nothing ap¬ 
pears here butthis’single trust. 

Rule discharged. 
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Henderson and Another v. The Countess of 

Glencairn: 


Jan, 26. 


^tflEPU ERD Serjt. had in Michaelmas term last 
obtained a rule nisi for setting aside the judgment 
and execatton in this cause, and restoring the money le¬ 
vied, and for delivering up the warrant of attorney upon 
which the judgment was signed, to the Defendant, to be 
cancelled. These were the securities given for payment 
of an annuity ; and the circumstances were, as it appeared 
by the Defendant’s affidavit, that Andrew Ilamxllon^ Bsq. 
by his bond, bearing date the 1st Sep?. 1781, bound him¬ 
self, his heirs, executors, and administrators, to the De¬ 
fendant in 6000/., with condition for the payment to the 
Defendant and her assigns of an annuity of 300/.^, by quar¬ 
terly payments during the Defendant’s life. The Defend¬ 
ant had sometime afterwards granted an annuity of 1001. 
a year to a person named Miltmard, and for a collateral 
security had assigned to lihn Mr. Hamilton's bond. She 
afterwards granted to the Plaintiff another annuity of the 
like amount, and for security she executed to him also a 
second assignment of the same bond. By the original me¬ 
morial of the bond of Hamilton, it did not appear 
that he bound his heirs, executors, and administrators, or 
any of them, for the payment of the annuity of 300/., and 
the Plaintiff’s memorial contained the same defective de¬ 
scription. Upon this objection, fortified by the cases of 
Horwood v. Underhill, 10 East, 133. and Henne v. Du“ 
puis, 11 East, 134. Shepherd obtained his rule. 


Ap annuity 
bond was as¬ 
signed to secure 
another atmuity 
of less amount: 
the Court held 
that the second 
annuitant was 
not bound to 
enrol a memo¬ 
rial of the first 
bond. 


Best and Vaughan Serjts. now shewed cause. This case 
is mnitei’ially distinguishable; the objection made does not 
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IlKNrjt’.n'-oN 
ai^d Anoflier 


r. 

The Coun^es of 
CjLEi\CA1UN. 


apply to the bond giv^en by the Defendant, but to the 
bor'.d «iven bj Hamilton to the Defendant: this case coin¬ 
cides with that of Orulloghtm v. Inglehy^ 9 135. 

where it was held unnecessary to enrol a memorial of a 
conveyance in trust to-raise money by the grant of annui¬ 
ties tor the life of the lessor : the bond of IJamiltnn is si¬ 
milar to that trust deed:' it is the instrument which con- 
%'eys to the Defendant the properly on which she after¬ 
wards raises the Plaintiff's annuity.. This bond is not, 
any more than that deed was, an instrument by which the 
annuity is granted. When this annuity was grunted to 
the Plaintiff, he w’as not in a condition to enrol a memo¬ 
rial Jlamillons bond ; for he could not see it, because 
it w'as in the hands of Millmurd: the Plaintiff could ob¬ 
tain the description of the bond only from the memorial 
of the former annuity ; and it is therein described as merely 
a personal bond. No memorial at aH of IlamiUon''s bond 
was requisite to complete the Plaintiff's title ; and, since 
no memorial is necessary, a detective or a vitious memo¬ 
rial will not hurt. 


Shepherd^ contra. It is not sufficient to have a memo¬ 
rial of the deed only by which the annuity is granted: it 
is sufficient to set out the consideration of that deed onJv ; 
but all the deeds by whicli the annuity is in any way se¬ 
cured must be included in the memorial. 


Mansfield C. J. Every deed must be included in the 
memorial by w'hich the grantor secures the annuity. But 
this bond is no assurance of the annuity; it assures the 
property on which the annuity is secured. 

Lawrence J. The enrolment must be withiu tw'enty 
days after the execution of the instrument: how can the 
Plaintiff, taking an annuity in 1803, enrol, witliin twenty 
days after the execution, a bond given in 1781 ? 

Rule discharged. 
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Purling v. Parrhurst. 


Jan. 26 . 


I N this case an annuity bond bound the Defendant, his 
heirs, executors, and administrators: the memorial 
stated it as a bond binding only himself; and Shepherd 
Serjt. having obtained a rule nisi to set aside the judgment, 
Best Serjt. endeavoured to distinguish this case from 
JJenne, v. Dupuis, 11 East, 135. and Horwood v. Under¬ 
hill fiO East, 193* because the memorial recited the bond 
to be conditioned for the payment of the annuity by the 
obligor, his heirs, executors or adndnistrators. 

Ma NSFiELD C. J. He might equally have conditioned 
that the bond should be void on payment by the beit^ of 
another man. That condition does not bind his heirs. 


If a Dieino- 
rial of an an¬ 
nuity recites a 
b^nid binding 
the obligor and 
his heirs, as a 
bond merely 
bWiding himself, 
it is not enred 
by reciting the 
condition to be 
for payment by 
the heirs of the 
obligor. 


Rule absolute. 


Rhind V. Wilkinson. jan. 27 . 

T his was an action brquglit upon two policies of in- 

surancc. The first was a policy effected on the 21 st j|,p „ 

of June 1807, by Berthon and sons, upon the ship Alert, eviiieii( e ik the 

valued at 1800/., at and from London to Malta, Zanff, if 

. * ■ the books of the 

and Cephalonia, either or both, with liberty to take in tecretary of 

goods at Falmouth, and to touch at Patross, and to load state. 

An averment of 
interest at the 

time of effecting the policy is immaterial, and need not be proved; it is sufficient 
if the Plaintiff be interested at the commencement of the risk. 

An American, who is owner of a ship only as trustee, add would not thereby 
bo entitled to the privileges.of 'tke^mericaa flog under the laws of his own 
country, has a sufficient interest to maintain an action on a policy. 

there 
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there if deemed advisable, at a premium of twenty gni* 
neas per cent., to return 4A per cent, if the ship should sail 
with convoy bound to Gibraltar^ and 4/. per cent, more if 
she sailed with convoy from Gibraltar to Malta. The 
second was a policy eflected on the lltl^of Sipf. 1808, 
by the same persons, as ajrents, upon the freif^ht of the 
same ship, at and from Patross, Zantc, and Cephninnia, or 
Ccphalonin and Zante, and Patross, all or any one or more 
of those ports, to the ship’s port or ports of discharge in 
Great Britain^ with liberty to touch' at Muiin., and to 
touch at Falmouth for orders, at a premium* of fourteen 
guineas percent., to return 50s. per cent, if the ship ^iled 
with convoy from Malta, and 50.?. per cent, more if she 
sailed with convoy from Gibraltar. The declaration al¬ 
leged, that at the respective times of effecting the poli¬ 
cies, and of the loss, the Plaintiff was interested in the 
ship arid freight respectively. Upon the trial of this 
cause at Guildhall, at the sittings after last Michaelmas 
term, before Mansfield C. J., it appeared that llie ship 
sailed from London with convoy for Gibraltar, and thence 
witli convoy for Malta ; on licr arrival at Zanle she was 
captured by the French, who were then in possession of 
that island; as soon as this capture was known in Eng¬ 
land, which was on the 2d of Fch. 1809, the Plaintiff 
gave notice of abandonment to all ibo underwriters, but 
it did riot appear that the underwriters ever agreed to the 
abandonment, and nothing was doiie^ thereon. The master 
of the vessel, ftirough the agency of a friend, ransomed 
the ship from the French for 1000/., and took in a 
homeward targo ; he sailed in Dec. 1808, for Malta, and 
from Malta with convoy for Gibraltar; and on the 
homeward voyage from the last place, the ship was run 
down and totally lost. THic cargo was British, but the 
ship had belonged to Mason, an Amaican, and was by 
him transferred to tKe Plaintiff, who w'as also an Amc^ 
riean, under a power of attorney given by Mason to Brr- 

• 3 than 
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thon the ag^ent. A chaixcellor in the office of the Ameri¬ 
can consul here, swore, that the PlaiqiJtf in July 1808, 
and not before, appeared, before the consul, and took the 
oath, of ownership required by the laws oi America for the 
vesting a title a ship in the purij^haser; he idso sw'ore, 
that if it had beep ki^wn that Ilhind w,a§ a trustee oply, 
the consul would not have permitted him to take that 
oath, the American, Ipws requiring that it should be made 
by the person having t^e bcnefieiul iutercst; and in this 
case it was Contended that a person named Meade was 
the beneficial owner. He was an Englishman^ and by 
the laws of America coujd not in his own persbn acquire 
the privileges of the Ainericmi flag : but it appeared that 
he had advanced a considerable sum of money on the se> 
curity of the ship, and that Rhind was a trustee for him. 
Man^eld C. J[. fought that tliere was not evidence to 
shew that the, legal interest was not in the Plaintiff, and 
if the legal interest were in the Plaintiffi, it was not ne¬ 
cessary to take into consideration what the law of America 
might be, and that the interest proved was sufficient for 
the purposes of this action.* IM ever (lieless he reserved 
the point. The Plaintiff’s right to recover any return 
of premium for having sailed with convoy was questioned, 
on the ground thut the ship had never arrived; and a 
broker gave evidence that it was the, universally received 
practice on similar policies,,that the vessel must atrjive in 
order to entitle the assured to ft return for convoy : it was 
observed, however, that the words “ and awives,” which 
are usually inserted in policies, were wanting in this case. 
To render either fho outward or the homeward voyage 
legal, it was also necessary that there sliould be a licence 
from the king in council; the muster of thp ship sw'ore 
that there %va^ a licence, and 4hat it was taken out 
by Price and sons, brokers, for Jiritish merchants, but 
that it had perislicd with the ship. Hie then proceeded 
to give parol evidence of the contents, and stated that it 
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was a licence for a Toya^ to ^ante^ or any islands of 
Tttrhey^ and brok to any ntulral p^rf. For tlie Defend¬ 
ants it was objected, that in tlie books of the secretary of 
state it would afipear what the licetioe was, and that the 
entries in those books tirere better evidence, and ought 
to be -produca^, or their absence accounted for, before 
parol testimony could be admitted of foe contents. 
Man^eld C. J. thought that Price and cams, the brokers 
who obtained the licence, were the most competent wit¬ 
nesses to give evidence of the contents of it, and he also 
recollected that on former occasions, evidence of the con¬ 
tents of lost licences had been given from foe Council 
books: he therefore directed the jdry to find for the 
Plaintiff, subject to these questions, and they gave their 
verdict for the return of premium on the convoys to 
Gibraltar and to Zanie, for a loss of 33^* per cent, on the 
outward voyage, and a total on the homeward voyage, 
and the return of premium for convoy on the homeward 
voyage. 


Jjem Serjt., in Michaelmds term last, moved to enter 
a nonsuit upon four objections. First, that it was al¬ 
leged in the declaration that the Plaintiff was interested 
at the time of effecting the policy, whereas his interest, 
such as it was, did not cop^imence till fong after the date 
of the policy. !^dly, That upon foe testimony of the 
officer of the American colisul, it appeared that Mhintfs 
interest was at no time sufficient to support the averment 
of interest in him. Sdly, That the ship having been 
abandoned to the. underwriters, foe Plaintiff had no in¬ 
terest in her during any part of the homeward voyage, 
and conseqnteitly no interest in the freight. Lastly, that 
the best evidence wbicli could be obtained of the 
existence and contents of a licence, had not been pro¬ 
duced. 


Best 
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^est and Shepherd -the last terni ^ewed cause 

against the rule. They contended, J, tjiat they were 
entitled to recover either, the ntusom paid hir the ship, 
or the ^tire prenoiuni paid on the bomeipifd voyege: 
for if the abandonment was efl^c^ye, the Plaintiff had 
DO interest in the homeward freight» and therefore the 
risk never attached. JBui if the abandonment was in¬ 
effectual, 4ts the^ insisted Jt was^^then the Plaintiff was 
entitled tp. recover as for a total-loss of the freight on the 
homeward voyage, t As to the Jieendc, no rule of law 
bound the Court officially to^nptice tlial any register or 
copy of it existed, and no - proof was given that any such 
was to be found ; the Court would not establish as a 
general rule of law, that that evidence was necessary to 
be given, which could only be exhibited in>causes tried in 
JLondoni ibr ^hd privy <0ouncil would not permit their 
books, containing themdnutes of their proceedings, to be 
carried elsewhere : tlierefore,. as tar as appeared, the 
parol evidence was the best evidence of the contents that 
could be produced. As to the Plaintiff’s interest, this 
being foreign property, the? policy was not, within the 
first section jof the 19 G. 2. c. 37., the property of his 
majesty’s subjects, and consequently no proof of interest 
was necessary; .'and although interest was averred, yet 
the averment being wholly iumiaterial, needed not to be 
proved : if, however, interest were necessary, and if the 
Plaintiff had not the absolilte property in the ship, yet 
he had a sufficient insurable interest^ inasmuch as he tiad 
the disposition End government of the ship, which, in 
Robertson v. French, 4< East, 130. .iSas held sufficient to 
enable a Plaintiff' to recover against underwriters. If he 
was sufficiently interested, he lia4 a right |»,s4*ecover the 
ransom, and fhe two returns of premium for convoy 
from London to GibraUar, and from Gibraltar to Malta, 
which were not conditional on the Bh4>’8 arrival, as is 
usually the case: for the abandonment being made under 

VOL. II. E • ' 
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ignorance of a recapture, wliich had before that time ac¬ 
tually taken place, was of no eilfect, according to Rain- 
bridge V. JVfiisoii, 10 East, 329. And the Plaintiff was 
also entitled to recover a total loss of the homeward 
freight, and one return of premium on the homeward 
voyage, for sailing with convoy from Malta to Gibraltar, 
If tlie underwriters insist on the abandonment, they must 
necessarily thereby admit the Plaintiff’s interest on the 
outward voyage, in which case he must recover a total 
loss on the first policy. But that is not the true view of 
the subject; and the verdict, as it now stands, must be 
supported. 

Lem and Marshall Serjts. in support of the rule, in 
this term, insisted, as to the interest, that the possession 
and disposition of the ship being explained to be founded 
on a defective title, the I’laintiff had no insurable inter¬ 
est: but even , if he was a sufficient owner in t/a/y, he 
was not, as the declaration averred, owner when the 
ship sailed; and since he has alleged it, he must prove 
the fact as it is alleged. As to the licence, it does not 
stand on the same ground as any private writing, for it 
is an instrument of a public nature ; and it, besides, ex¬ 
pressly requires, that the person who would render it 
available, shall assume the burtheit of proving its ex¬ 
istence and terms (a). The Plaintiff ought tfierefore to 
have shewn, that upon diligent search he could find in tlio 
council books no trace or memorandum of such a li¬ 
cence. 

The Court held, as to the time of the commencement 
of the Plaintiff’s interest, that if the declaration had 
averred that he was interested at the time of the ship’s 
sailing, or that the policy .was made on a certain day, 

,(«) See Feise t. Waters, post, 248. 

and 
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and that afterwards on a subsequent day the Plaintiff ac¬ 
quired an interest, it would have sufficed, and if that 
would have been good, the allegation of interest at the 
time of effecting the policy was an itnmaterial allegation, 
and needed not to be proved. It was iiiimaterial to aver 
interest at any day previous to the commencement of the 
risk. It is every day's practice to insure goods on a re¬ 
turn voyage, long before the goods are bought. As to 
the licence, tl)ere must necessarily be a record of it in the 
secretary of state’s office, and even if the first policy was 
effected before the passing of the statute 48 Geo. 3. r. 1S6. 
s. 3. throwing on the secretary of state the office of signing 
licences, w'hich received the royal assent on the 30th Jiffic 
1808, yet if the licence were under the sign manual, there 
was doubtless some register of it somewhere preserved ; 
it was highly probable too that had a copy, and 

therefore the Court could not say that the parof^vidence 
was the best evidence that could be obtained, and the rule 
for a nonsuit must consequently be made 

' « Absolute, 


1810. 


Rhino 

V. 

WlLK-lXSON. 


Downes v . Witherington. Jan. 28. 

rM^IlE Plaintiff in thiscasc had proceeded by summons, A Defendant 

■ and had sued out two writs of diVOvogwA', and levied comijiains 

issues on them. The Defendant w'afe an illiterate woman, hprTct^s^mu^sf, 

who kept a chandler’s shop at Highgatc, and she had cm- if lie has an o|). 

ployed no attorney in the cause until immediately before porfunity,apply 
1 • p 1 - .. « . , . to have It set 

the time of this application, made by Shepherd Serjt. to aside before the 

,the Court, to set aside the several writs oidisfringasy-axid, Plaintifl has 

restore the levies. On account of a palpable irregularity (jjer” fe”/iif*t|ie 

in the first process, the notice at the foot of the summons cause, 

being in blank, and not addressed to tje Defendant, nor 

n 3 dated. 
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WlTHEKING- 

TOM. 


dated. The summons was served on the 1 Ith of NovinU 
her ; the service of the ^rfi. distringas and levy was on the 
23d: Michaelmns term ended on the 26th ; and the second 
levy was on the 28th. The Defendant on the 20th of Ja~ 
nuart/ gave notice of this motion for the first day of jfiTi- 
lary term. The Court granted a rule nisi. 


Manlei/ Serjt. rhcwed cause, and Shepherd supported 
the rule, and the question was agreed to be, whether a 
Defendant may at all times apply to set aside irregular 
process, whatsoever progress the Plaintiff may have made, 
provided that the Defendant has not himself appeared, or 
taken any step in the cause; or whether he is bound to 
point out the irregularity before the Plaintiff has incurred 
any further expence by ulterior proceedings. The Court 
at first inclined to think that the case of this poor ignorant 
woman, who had cTn|doyed no attorney, was distinguish¬ 
able from the case where an attorney was employed, who 
ought to use <lue diligence in watching the cause; and 
they permitted the matter to stand over, that the Defend¬ 
ant’s coiiiisel might search for authorities: on tlni follow¬ 
ing day Manic}/ cited Fox v. Jl/o/zry, 1 Bos. Sc Bull. 250. 
and Dargent v. Fivartt, I Easl,33i. [The Court ob¬ 
served, that all the cases cited in that judgment, were 
cases where the Defendant had taken some step, but licre 
theJDefendant had done nothing; and Bctrie v. Whitey 
3 T. Ji. 5. and Gearx. Goodtc'iny 3 Smith. 491. were more, 
in point.J Shepherd cited Pearson v. Rawlins, 1 East, 
77. where, from the language of Lord Kent/on C. J. it 
might be implic<l, that so long as a Defendant did nothing, 
he did not waive the irregularity. 


Mansfield C. J. This is a motion to set aside these 
two writs of distringas, which certainly would be set aside 
for irregularity, if the party had come in time, because 
the summons on which they issued was not a proper 
* summons; 
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fiumnlons; the Plaintiff saye they ought not to be set aside, 
because if the Defendant meant to avail herself of the ir¬ 
regularity of the summons, she ought to have applied to 
the Court immediately. The answer made is, that al¬ 
though that is the rqle in the case of other proceedings, it 
is not so in the case of process. Now sOtiie of the cases 
cited certainly are cases of aflidavils to hold to bail, which 
are process; and one does not sec why the rule should 
not equally apply to the different stages of process, as to 
all the other different proceedings in a cause; and if that 
be so, the first summons gives the Defendant ail the notice 
necessary, and the first distringas being served on the 23d 
of Nervember, four days before the end of the term, it gave 
the Defendant sufficient time to apply to the C'ourt to set 
it aside. Consequently by the Defendant’s delay, the 
Plaintiff is put to more expcnce in suing out another W'rit 
of distringasy which he would not have incurred if the 
Defendant had come here within the four last days of 
Michaelmas term, as she might have done. And it is the 
opinion of the other Judges, and it seems the best ground 
to decide on, that the Defendant has come too late, and 
therefore the 


Downrs 


V. 

Withering* 

TON. 


Rule must be discharged- 
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If a rinintiff, 

after jurigment 
obtained,proves 
his debt under 
a commission of 
bankrupt sued 
out against the 
Defendant, and 
also proceeds 
against the bail, 
the bail arc 
thereby' entitled 
to their <li^- 
charge under 
49 (I'co. .'b 


r 1 ^IlE Plaintiff having commenced thife action in the 
JL last Easter vacation, the Defendant perfected his 
bail in Trinitj/ term. The Plaintiff soon after signed 
judgment fpr 'vant of a plea. On the 20lh‘of Sept, a com¬ 
mission issued against the Defendant, and he was declared 
a bankrupt: the Plaintiff proved his debt under the com¬ 
mission oji the 7th of iVioD. last: he also, on the iSlst of 
Nov. sued out a writ of capias ad satisfaciendum^ on which 
the sheriff on the 28th of Nov. returned non est inventus. 
The Plaintiff then proceeded by .vefre against the 

bail. The Defendant obtained his certificate on the 8th 


c. 121. .V. 1 i. 

And tlie Court 
will discharge 
them on nio- 
lioii. 


of Dec. following, which, however, his creditors signed in 
blank, so that it did not even now ap|iear to have the De¬ 
fendant’s name in it. Shepherd Seijt. had obtained a rule 
nisi to set aside the proceedings against the bail, and 
enter an exonerelur on the^^ bail-piece, on tw'o grounds; 
first, that ]>y the bankruptcy and certificate, the bail were 
discharged: secondly, that the Defendant having proved 
his debt, had made hift election to proceed under the com¬ 
mission, and was concluded by the statute 49 Geo. 3, 
c. 121. s. 11. to proceed at law. 


Best Serjt. now shewed cause. As to the first objec¬ 
tion, although by the practice of this court, the bail have 
time to discharge themselves by surrendering their prin¬ 
cipal, until the return of the first process issued against 
the bail, that is all matter of favour and not of right. 
The bail arc fixed upon the return of the capias ad satis* 
faciendum^ and it is at their peril whether they can after¬ 
wards by an actual render discharge themselves; and if 
by intervening events the render becomes impossible, the 
bail are absolutely liable. Tf/mperlcif v. Coleman^ Cro . 
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Jac. 1G3., f«o held upon the death of the Defendant. G/yu 
y. Fates, 1 Sir. 511. acc. TVolley v. Cobhe, 1 Burr. 244. 

The Court agreed, that if the certificate be obtained be- I-ixoiSQ 

fore the bail are fixed, they are discharged ; but if they Comyn, 

arc fixed before the certificate is obtained, they remain 

liable. The very terms of the recognizance indeed sl|e\v 

it, without having recourse to authority ; for the condition 

is, that the principal shall appear at the return of the cu- 

pias ad satisffriend urn. However, Parry v. Berry, 2 Xid. 

Bay, 1452. and I'ilexcood Popplewell, 2 JVUs. 67. are 
to the same effect. Tlie certificate too is void, because 
the Defendant is not therein mentioned; and whether this 
could or not be corrected upon an application to the great 
seal, the omission is fatal .as it now stands. 2dly, The 
bail are not discharged by reason of the stat. 49 Geo. 9. 
c. 121.5. 14., which enacts that creditor uh<? has or 
shall have brought any action shall prove a debt under 
the commission for any purpose whatever, Avilhout relin¬ 
quishing such action ; for the Plaintiff did not prove under 
the commission till the 7th of .Vet', and he had long before 
tlial time obtained final judgment, which put an end to the 
action, so that no action lyas pending, to be relinquished: 
and moreover the proving the debt under the commission 
was in aid of the bail, and not in discharge of them. 

Shepherd, contra. All the cases cited on the first ground 
are misap[)lied. They have'all been cases where the cu- 
pias ad saihfaciendmn has not been returnable until after 
the certificate was obtained; now here the capias ad saiis» 
faciendum was returnable before the certificate pb« 
tained, and therefore the liability of the bail W£^s extin¬ 
guished by the certificate. Jtay v. JJifsscy, Barnes, 10|. 

The Court, without expressing any opinion upon this 
point, were clear tliat the efiect of the statute was, that 
after the Plaintiff had proved under the commission, he 

* eould 
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conld not take tkc Defendant in execution ; and tfie bail 
were only liable in case the Plaintiff, beinjf entitled by 
his jiid^ineiit to take the defendant on a capias ad sa/isjh- 
cienditatf Pihould be unalde so to do. This act was made 
in favour of bankrupts; but if the Pljuntiff^s construction 
should prevail, it would not have the proposed effect, for 
the bankrupt would become liable at the Suit of the bail 
for the money which the bail should pay. The action be¬ 
came complete by judgment; but it was not thereby at an 
end, otherwise the Plaintiff, by his own ai^mnent, could 
have no writ of execution ; for a writ of execution is pro¬ 
cess in the action, and is “ a benefit thereby,’’ which the 
Plaintiff is called on by the act to relinquish. The con¬ 
sequence is, that by proving under the commission, the 
Plaintiff* ha^. relinquished his action, and if he has so 
done, the capias ad salisfackadnm is a mere piece of waste 
paper; and consequently, the bail are not answerable for 
the appearance of their principal at the return thereof^ 
and therefore arc not fixed. 

Rule absolute. 


Jan. 2S. 


Feise V. Waters. 


Under a li- f 1 ^HIS was an action brought to recover an average 
impor/goods^” * upon a policy effected upon goods at and from 

the prop«i ty of Amsterdam to JLondc^, and the interest was averred to be 
A.^ as spi dticd 

in his biib of lading, if the goods be consigned to others with particular bills of 


lading, agtaeraJ bill of lading signed to A. without proof of some special inte¬ 
rest IQ A, in the goods, will not entitle the consignment to the benefit of the ii- 
ceuce. 

Otherwise, if A. had had a special property in the goods. 


in 
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in the Plaintiff. Upon the trial of this cause at Guildhall^ 
at the sittings after last Trimty term, before Mamfield 
C. J., the Plaintiff produced the King’s licence, which 
permitted “ T. Baker and sons, on board of six neutral 
“ ships, the names gf which they were unable to set forth, 
‘‘ to import from any port in HaUaady such goods of the 
“ sorts therein enumerated, being the property of the said 
I’homas Ba'her and sons^ as might be specified in their 
“bills of lading. Provided that* any who should claim 
“ the benefit of that licence should have the same on con- 
“ dition, that if any question should arise in any of his 
“ majesty’s courts of admiralty or elsewhere, whether 
“ such person had in all points conformed thereto, in all 
“ cases whatsoever the proof should be on the ‘person 
“ using that licence, or claiming, the benefit thereof.” 
And in the margin was written, “ 7'hos. Baker and sons, 
“ licence to import.” Baker^ who was the ship’s broker, 
proved that he was in the constant habit of taking out in 
his own name, and in a similar form, licences for all per¬ 
sons on whose behalf he act^d; that he appropriated the 
licence produced, to the ship which brought home this 
cargo, as one of the six which w'cre to be protected by it, 
and that the Plaintiff repaid his proportion of the fees 
paid for obtaining it at the secretary of stale’s office. He 
also proved that he was not interested in the goods, but 
it appeared that the consigngf’s had on *the same day, the 
20th Nov. 1804, signed a general bill of lading to Baker 
of all the goods on board the ship, and particular bills of 
lading to the particular consignees. The Chief Justice 
thought this was not a sufficient property in Baker to en¬ 
able him to apply the licence to this cargo, and directed 
a nonsuit, reserving the point. 


1810. 

Feisb 

V. 

Watsrs. 


Shepherd Serjt. in Michaelmas term obtained a rule 
nt ji, that the nonsuit might be set aside^ and a verdict 

entered 
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1810. entered for the Plaintiff, wiUi 40;. damages, that amount 
having been ascertained at the trial. 

Feisk 

V. 

Waxtus Marshall Serjts. now shewed cause. The 

nonsuit is clearly right; for if the ^property is in the 
Plaintiff, the licence, to Baker will not make the voyage 
legal; if the interest is in Baker, the averment of inte¬ 
rest ill the Plaintiff is not proved, which is a fatal va¬ 
riance. This is materially distinguishable from the case 
of Defflis V. Parry, 3 Bos. S^' Pull. 3. where the licence 
was, “ to Messrs. Bridge and Smith, or their agents, or 
the bearers of their bills of lading.'* This point has in 
effect been decided in the former case, which arose on 
tills same policy. Feise v. Thompson, ante, i. 121. 

Shepherd and Vaughan Serjts. contra. All the judicial 
comment on the language of these instruments has leaned 
to «tlie more liberal construction. In Deffiis v. Parry, 
Lord Alvanley tliought it was the intention of government 
in granting the licence to authorize that sort of importa¬ 
tion. In Fdse v. Thompson the Court did not prejudge 
the point, but left it to l>e,now decided. This case would 
wholly coincide in circumstances with tkat of Defflis v. 
Parry, but for the words here inserted, “ being the pro¬ 
perty of T, Baker and sonsbut since those words are 
coupled with the ljualification, as may be specified in 
their bills of lading,” it is plain that tlie intent was, that 
the goods might be lawfully imported, if they were.so far 
recognized to be Baker^s goods as to be included in his 
bill of lading. One reason of signing a general and a 
particular bill of lading, often is this : that the general 
consignee, who is agent of the consignor, may have the 
power of stopping the goods in transitu, unless they are 
paid for, and this is a sufficient degree of property in the 
general consignee for the purposes of this licence. It 

little 



IN THE Fiftieth Yeah of GEORGE III. 


351 


little differs from the case of a consignment to a broker 
to sell on commission, on which there could be no ques¬ 
tion but that the consignee would have a sufficient pro¬ 
perty in the goods. Any qualified or conditional pro¬ 
perty which may pqss under bills of lading is sufficient to 
satisfy this licence. It is not so much personal, as a li¬ 
cence for particular sorts of goods. The mere production 
of the general bill of lading shewed a pnmd facie title to 
the goods in Maker* 


1810. 

v-rvw 

Feise 

V. 

Waters. 


Mansfield C. J. It is admitted on the Plaintiff’s part 
that Raker had no interest: he was a mere broker, he 
had absolutely been paid for the licence. The goods 
were never destined to be delivered to Raker: they were 
to go immediately from the captain of the ship to the 
particular consignees. The general bill of sale is not 
sent to Baker fbr the protection of the merchant abroad, 
nor is Baker in the least degree responsible to him for the 
goods. If any qualified interest had been consigned to 
Raker j At might be different: but if that had been the 
intent, the consignor would never have sent absolute bills 
of lading to the particular consignees. It appears that 
since the time of* JJeJfiis v. Parri/, the officers of govern¬ 
ment have found some reason to restrain the generality 
of their licences. Do not consider the matter as abso¬ 
lutely closed; but as we are^at presenf advised, w'e think 
the licence does not protect the goods; unless therefore 
we say any thing further on the subject, the rule must be 
discliarged. 

Chambue J. The licence in Dejlis v. Parry mid 
nothing at all about the property. When the govern¬ 
ment changed the form of their licence, does it not shew 
that there was a change in their pol'ey ? and is it not fit 
that the Court should support that policy ? Their rule 
is evidently stricter now than it formerly w'as, or they 

* would 
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Jan. 31. 

In au action on 
tho statute 1 & 
2 Ph. & M. c. 
12. for driving 
a distress out of 
the hundred in¬ 
to another 
county, the ve¬ 
nue may be of 
either county. 


would not otherwise have adopted the alteration in the 
form of the licence. 

T/ie Court never made any further mention of this 
case, and the rule was made 

Absolute. 


Pope v. Davis. 


jr^ENT to wit. The Plaintiff in his second count 
JXj declared on the statute 1 & 2 Ph. & M. c. 12. that 
the Defendant on the 8th day of in the hundred of 
Blackhcath, in the county of Kcnt^ distrained a heifer of 
the Plaintiff’s, in the name of a distress for certain da¬ 
mages then and there supposed to have been done in a 
certain close of the Defendant in the said hundred of 
Elackheathy yet that tlie Defendant not regarding the 
statute, &c., drove the same Mistress out of the said hun¬ 
dred, and out of the said county*of Kent, in which the 
said distress was so taken, into a certaiij, other hundred, 
and into a certain other county, (to wit,) into the hun¬ 
dred, or first division, of East Brixlon, in the county of 
Surrey, to a pound in a certain place called Peckham~ 
lane, in that county, in eon*tempt, &c. Upon the trial 
of this cause at the K^cnt, summer assizes 1809, before 
Lord EUenborough C. J. the facts being proved as stated 
in the declaration, his Lordship conceived that the of¬ 
fence was committed in Surrey, and that tlie venue was 
laid in the wrong county, and directed a nonsuit; which 
Shepherd Serjt. in Michaelmas term obtained a rule nisi to 
set aside, upon the ground that the boundaries of the 
hundred and of the county were in this case the same, 
and that since a man who drives cattle, goes behind them, 
it necessarily folloeved that at the moment when the 

Defendant 
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Defendant had first propelled the heifer into another 
county, and had completed the offence, which by the 
statute is defined to be the driving her out of the hun¬ 
dred, be himself must still have continued in the county 
wherein he took her. 


1810. 

Pope 

Zk 

Davis. 


Best Serjt. in this term shewed cause against this rule. 
He argued that the offence was not complete but by im¬ 
pounding the distress in another shire. 


Shepherd supported his rule. 

Lawrence J. In Oi/bbin^s case, Cro. El. 646. it was 
held that the venire facias ought to have been of both 
counties, because the tort consists of two parts, and now 
by the statute it may be tried in either county. 

Rule absolute. 


Heath J. was absent. 


Nelson v. 0.gle. 


Jan. 31. 


Serjt. had obtained a rule ftisi that the Plain- 
tiff might give security for costs, upon an affida¬ 
vit that he was a native of Denmark or Sweden, that 
it could not be discovered that he had any fixed place of‘ 
abode, that he was a seafaring man, and employed by 
different ship-owners in navigating their ships, and was 
never resident in any particular place longer than while 
his ship was detained at any port she might put into, or 
in case of his discharge from one ship, until be met with 
another; and that he was now on the point of leaving the 
kingdom. 


Security for 
costs is not re¬ 
quired of a fo¬ 
reigner, a cap¬ 
tain of a ship 
who is in the 
habit of sailing 
to and from the 
ports of this 
country* 


Vaughan 
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Vaughan Serjt shewed cause; aud Best supported tlie 
rule. 

The Court held that the Plaintiff's case was not dis- 
iiiigiiishable from that of an English sailor; he w’as in 
the habit of coming backwards and forwards, and the 
Defendant must catch him while he was in port. 

• Rule discharged. 


Jan. 31. 


If (In' Plaintiff 
show on his de¬ 
claration in debt 
on bond against 
two, that the 
bond is executed 
by three, it is 
good matter of 
plea in abate¬ 
ment. 

Or in arrest of 
judgment, 

Hut is no 
ground of non¬ 
suit on the plea 
of non csi fac¬ 
tum. 


SouTHj Assignee of the Sheriff of Surrey, tv 
Tanner aiid Jones. 

T his was an action on a replevin bond ; the declara¬ 
tion stated the distress levied bv the Plaintiff for 

a/ 

rent arrear, and the tenant's plaint to the sheriff; and 
that thereupon the sheriff, according to the form of the 
statute, did take from John Caret/, Nathaniel Tamu r, and 
James Jones (the said Nathaniel and James Jones, being 
then two responsible sureties,*) a bond in double the value 
of the goods, &c.; by which said bor.d, the said Na~ 
thaniel and James, on, &c. (the same writing obligatory 
being signed with their respective seals,) did acknowledge 
themselves to be'bound to James Mangles fho sheriff, in 
J 00/. The Plaintiff then proceeded to shew the condi¬ 
tion, .'forfeiture, and assignment of the bond, and averred 
that by means thereof, and by force of the statute, an ac¬ 
tion bad accrued to the Plaintiff to demand and have of 
the two Defendants the sum of 100/. above demanded, 
W'ith a proferf. The Defendant craved o?/er, upon wliich 
it appeared,—that John Caret/, Nathaniel Tanner, and 
James Jones were thereby held and firmly bound unto 
James Mangles, Esq, sheriff of the county of Surrei/, in 
100/.; W'hereupon the two Defendants pleaded that the 
said supposed wrftiiig obligatory was no/ their deed, nor 

3 the 
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the deed of either of them ; and upon IhU issue was the 
cause tried at the Croydon Summer Assizes 1809, before 
Lord Ellenhorough C. J.: when his Lordship was of opi¬ 
nion that the bond which was set out, and proved, did 
not support the issuje for the Plaintiff, and directed a non¬ 
suit. 


1810 . 

South 

V. 

Tanner 
and Another. 


Beit Serjt. in Michaelmas term obtained a rule nisi to 
set aside the nonsuit, and have a new trial. 

■ ^ 

Shepherd and Manley Scr jfs. now shew'ed cause. Ad¬ 
vantage may be taken of the objection upon the plea of 
non est factum, and it is not necessary for the Defendant to 
plead in abatement: for it is absurd toisay the Defendant 
shall give the Plaintiff a better writ, when the PlaintifT 
shews on his own declaration that he ought to have taken 
a better writ. Therefore IJ'hc/pdalds case, 5 Co. 119, 
and the other cases of that class are not in point. This 
bond was the deed of all, but it was not tUc deed of these 
two only, for they never executed any bond by which these 
two only were jointly bound^ Gordon v. Austen, 4 T. Jf. 
611. is in point: there one of three parties to a promissory 
note, was allowed upon the general issue to take the benefit 
of two others being joined in the note, one of whom was 
not named. [^Lawrence J. That was a case of misnomer 
of one of the parties to the, note,, and consequently there 
was a variance in tlie proof of the instrument described. 
Was not this point decided in, the case of Gaulion v, C7m- 
Uner and Wilkinson, 1 Willmml^ Saunders, 291,. f note? 
It was there determined that if two only of three co¬ 
obligors be sued, it is no ground of nonsuit, but goeM' in 
arrest of judgment.] Where it appears on < the face of 
the record that there are other parties to the bond who 
are not sued, advantage may be taken of it upon the trial. 
Rice V. Shute, 5 Bwr. 2614,, Aston J. cited a case ol* 
Homer v. Moor, where it was held that all must be 

joined. 
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joined. [^lufiwrence J. In that case the issue of non es( 
factum was found against the Defendants, and the objec¬ 
tion was made in arrest of judgni**nt.] Streatfield v. //«/- 
li(faty,3 T. R. 779. Bulkr J. says, if three be bound 
jointly and sevenilly in a bond, tlie obligee cannot sue two 
of them only. In the case in I Saunders., 288. Cahhcll v. 
Vaughan, it did not appear on the face of the declaration, 
that there were three obligors, and therefore it was tlicre 
held no ground of nonsuit; but here it does appear on the 
record that another was co-obligor with the Defendants; 
it is not requisite, in order to shew a ground of nonsuit, 
that it should expressly appear on tlie record that the 
third party is living, although it is so laid down by the 
learned editor of Saunders. [^Jjatorence J. A person 
who is sued as living is presumed to continue alive.] In 
Rice V. Sfmte, 2 Bl. 697. Lord Mansfitld C. J. s^^ys, 
Indeed if the PlaiiitifT brings an action of debt against^, 
only, and declares upon a joint bond or contract of A. 
and B., this would be fatal, because the declaration would 
vary from the demand. 

Best contra cited Asiicto v. IloUingieorih, Cro. Elh. 
544. to shew that in order to make tj\e omission of one 
obligor a ground of nonsuit, the Defendant must expressly 
shew, that the third obligor sealed the bond, and is yet 
alive, and that could not in any case appear but by a spe¬ 
cial plea. Ill Whelpdale'^' case it was resolved that if 
two are jointly bound in a bond, although neither of them 
is bound by himself, yet neither of them can say that the 
bond is not his deed. I Williams''s Saunders, 291. c. note, 
where all the authorities are collected. 

Mansfield C. J. The declaration is against two: it 
appears on the fiice of the record that the bond is ex¬ 
ecuted by two. It also appears indeed on the record, 
that the bond is executed by three, but how does that 
e 1 prove 
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prove that it is'not the deed of the two ? And if it is the 
deed of the two, the issue is supported. It would be very 
odd if proof that a bond was executed by three, should 
disprove that it was executed by two of them. 


1810. 

South 

V. 

Tanxer 
and Aiiothpf. 


Eawrexce jf ^'he objection on the record can make 
no diflerence as to the truth of that w^hich is in issue, 
llow docs it more agree w'ith the truth of the allegation 
that these two executed the bond, if no one else sealed it, 
than if aiiuthor sealed it also ? 


CiiAAiURi: J. The issue is not on the nature of the 
obligation, but uheliier it is the deed of the party or not. 
The execution oftijedeed is alone put in issue, and not 
the question whether it is the bond ol two or the bond of 
three. 

Rule absolute («). 

(a) IIeatu J. w:is absent, owing to indisposition. 


M‘ Arthur v. Lord Smaforth. 


Jan. 31. 


T HIS was a w'rit of enquiry to assess damages upon a On n bond con- 
bond dated the 27tli oi'Jamiari/ 1801, and given by If 

the Defendant to the Plaintift'in the penal sum ofC'OOO/. tlio is’ 

. . not entitled to 


a special (Inmages 

for a profit he might have made if it had boca sooner replaced, luiless ho sinews 
that he actually would have made it. 

On a failure to replace stock, the measure of dapiages is the price at the day 
when it ought to have been replaced, or the price at the day of the trial, at the 
option of the Plaintiff. 

But not the highest price at any intci iiipdiate day, Scmble. 

The Plaintiff'gave a bond conditioned to replace b per cent, slock on a given 
day. After that day government gave the holders of that stock an option, to be, 
paid off at par, or to commute their stock for 3 per cents. The Plaintiff' expressed 
to4he Defendant a wish to have the stock replaced, that he might be paid at par, 
but no wish to take 3 per cent, stock. Held that be was not entitled r<> recover 
the price of so much 5 per cent, stock as he might havg obtained in exchange for 
the 5 per ixnU. • “ 


VOL, 11. 


The 
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1810. The condition recited a loan from the Plaintifl* to the 
Defendant of 3S(H)/. of the five per cent, stock, usually 
called the loyalty loan; and was declared to be, that 
Ld. Seaforth. the Defendant should at his expence re-transfer 3200/. 

like 5 bank annuities on or before the 27th of 

January 1802; and in the mean tiifie^account for and 
pay the Plaintiff the half-yearly dividends. The first 
breach assigned, was, that tiie Defendant did not re-transfer 
the stock on or before the 27th of January 1804, or at 
any time since: another breach was assigned in 5001. for 
the dividends which were in arrear. By 44 Geo. 3. c. 99. 
all persons possessed of any of this stock, who should sig¬ 
nify before the 5th day of October 1804, their desire to 
take the benefit of the terms contained in that act, were 
to have an election, either to be paid at par on the 5th 
of April then next, or were to remain entitled to receive 
the dividend of the lOth of October 1804; and they 


were fur flier, from that day, to be entitled to receive so 
much capital stock in the respective annuities therein men¬ 
tioned as should be e(|ual in value to 100/. sterling, esti¬ 
mated at the option of tlielo/ds commissioners of the trea¬ 
sury, (such option to be declared on or before the 20th 
September 1804,) in either of the two following modes; that 
is to say, either such persons should be entitled to hold 
such capital stock, as part of the consolidated 5 per cent. 
annuities createA by the 24 G. 3. and several subsequent 
acts, receiving thereon one' half year’s dividend on the 
5th January 1805, and in addition thereto so much re¬ 
duced 3 per cent, annuities as should be equal to the dif¬ 
ference between 100/, sterling, and the value of 100/. 
consolidated 5 per cent, annuities; or in lieu of every 100/. 
loyalty stock, such person should be entitled to so much 
reduced 3 per cent, annuities as should be equal to 100/.: 
and the act proceeds to direct the mode in which the va¬ 
lue of the stock shall be calculated. On the 18th Sept. 
1804, the lords of the treasury declared their option 

that 
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that ill lieu of every 100/. of the loyalty stock, such per¬ 
sons who had signified, or who should on or before the 
JOth of October^ 1804, signify their desire to take the be¬ 
nefit of the terms contained in that act, should be entitled 
to hold their stock as consolidated 5 per cent, stock, re¬ 
ceiving thereon dne half year’s dividend on the 5th Ja- 
nuary 1805; and in addition thereto, so much stock in 
reduced 3 per cent, annuities as should be equal to the 
difference between 100/. sterling, and the value of 100/. 
stock in the consolidated 5 per cent, annuities. And by 
45 Geo. 3. c. 8. all persons possessed of any of the loyalty 
stock, w ho in pursuance of the former act had, before the 
10th October 1804, signified their election to have the same 
paid off in money on the 5th April then next, and who 
should further signify on or before the llth March 1805, 
their desire to take the benefit of the terms contained in 
the act now- stating, were, from the 5th of April 1805, en¬ 
titled to receive, in lieu of every 100/. of such capital 
stock, so much capital stock either in the consolidated 5 
per cent, annuities, (receiving thereon a half year’s divi¬ 
dend on the 5th Julj/ 1805,^ or so much capital stock in 
reduced 3 per cent, annuities, as should be equal in value 
to 100/. sterling, together with such further sum in the 
last mentioned sfbek, as should be equal to ten shillings 
sterling on every 100/. thereof; the interest whereon was 
to commence from the 5th April 1805 ; or to have any 
proportion thereof in such 3 per cent., or 5 per cent, an¬ 
nuities respectively, as should be specified by any such 
person at the time of signifying such desire. The value 
of such annuities was to be computed on the average price 
of such annuities on the days and times therein mentioned, 
which average was to be settled and declared by the go¬ 
vernor and company of the Bank of England. The go^ 
vernorand company did afterwards settle and declare the 
average price of the 5 per cent, annuities to be 88/. 10^. 4d. 

8 2 and 
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and the average price of the reduced annuities to be 57/. 
IL. Od. And on the 1st March 1805 notice was issued 
from the treasury, that persons desirous of taking the be¬ 
nefit of the said act should he entitled to receive, in lieu 
of every 100/. of such stock, I VIL lOi. Grf. T) percent, con¬ 
solidated annuities, and to receive tlujreon half a year’s 
dividends on theoth Jidj/ 1805, or 175/. 5.?. llrf. reduced 
annuities : the interest tliereoji to commence from the 5th 
oi April 1805. llpon the trial at the GnildhnU sittings after 
Triuily icriWy hewre JMansfuld C.J., the above acts of 
parliament ner(' refentd lt>, and the lacts were proved as 
above stated. I’he Plaintilf also ga^c in evidence seve¬ 
ral letters which lie had from lime to time written to the 
Defendant, soliciting rejaivnionl of this loan, of which the 
followijig were supposed to he most material to the pre- 
s-ent case: On the ‘J3d I'thuarij 1801, the Defendant 
ac(|uaiuted the J’laintilf that an option was givcu to the 
holders (d* the loyalty loan created in 1797, to be paid 
at par by government after six inonths’ notice from the 
nth March then next; and suggested, that as the stock 
was then about 93j, perhaps the Dclendant might think 
it a proper time to rej)!acc the 3^00/. lent in Januari/ 
1801, tliat the Plaijitilf migljt be able to avail himself of 
the opportunity of giving notice of liis desire to be repaid 
at par six months after, at which time he should have 
occasion for the money. On the J7tii oi' April, 1807, 
he apprised the Dclendant, that lie liad at that time a 
pressing demand for nioiu^y, in consequence ofiiis daugh¬ 
ter’s recent marriage; and he requested the D(>fendaut 
would discharge the principal of his bond, and the half 
year’s interest due thereon; andj' on the 22d of April, 
1807, he wrote to the Defendant, stating, that he was 
under peculiar eiigagoments to pay 5000/. on the lOlb 
Ma^ then next, and it would not be possible for him to 
fulfil it, unless the Defendant by that time should dis¬ 
charge 
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charge the bond : that about tliree years ago he had writ¬ 
ten to the Defendant, mentioning his wish to be paid 
the 3200/., and that on the 2d October, 1804, he had 
written to Mr. Donaldson, (the Defendant’s agent,) to 
the same effect, as the new government then offered to 
liquidate the 5 per cents, at par; and the Plaintiff as¬ 
sured the Defendant that nothing but the groat inconve¬ 
nience and loss to which he should be subject, if not paid 
by the 16th of May next, would then make him so press¬ 
ing. On flic 6tu September, J808, the Plaintiff wrote, 
slating that “ by the stock not Iniving been replaced he 
had not only beon^nit to great inconvenience, but pre¬ 
cluded from availing liimself of the advantages resulting 
from holding: that stock in his own name. To avoid there- 
fore all misunderstanding of Wie tenor of the Defendant’s 
engagements, tlie Plaintiff transmitted tlierewith a com¬ 
putation of the principal sum in sterling, due to the Plain- 
tiffin Jnfj/ last, when the stock was at the price tliercin 
specified, and would have produced to the Plaintiff, had 
it* been replaced, the sum of 3632/. J7.s. od., which was 
the principal sum now to be liquidated by the Defendant: 
he further claimed, that should the stock at any period 
hereafiter, from any favourable turn of circumstances in 
the war, get Iiigiier than what it ivas in Juli/ last, he 
was equally entitled, from the conditions of the bond, 
and upon every princi])le of equity, to receive such ad¬ 
ditional increase of value.” • ThtJ computation alluded 
towns, tliat since the sum of ilol.bs. Id. reduced an¬ 
nuity, at bll. ll>’. 0^/. pir cinl. with a bonus of 17^. 6rf. 
sterling, at the same price, making together 176/. 16.9. 
reduced annuity, was^bffered by government for each 
100/. loyalty J per cent, stock: and .since in Julj/ 1808, 
from the 8th to the 11th, the reduced annuities weye at 
69|, it followed that 3200/. Ic'yalty .5 per cents., would 
have produced to tlm holder-;, l-.ad it be(‘n replaced pre- 
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1810. vious to October 1805, so as to have enabled the holder 

availed himself of that offer, a total stock of 
KTiiim ju |.],g reduced annuities, which, at 69|, 

Ld. Seafortii. would produce, in sterlings, 3932L 17s. 3d. The Plain- 
tiff contended at the trial also, that he was entitled to re¬ 
cover thin sum. The Defendant had*before the trial of¬ 


fered to repay the sum of 3200/. being the amount at par 
of the stock lent. The stock, when first borrowed and 
converted into money by the Defendant, had produced 
only the sum of 2800/. The price of reduced annuities 
on the day of the trial was 68^, and the price of the 5 per 
cent loyalty slock was ?)8|. Mansfield C. J. was of opi¬ 
nion that the Plaintiff could, in no event, be entitled to 
more than 3200/., which the Defendant had previously 
offered to pay him, with tl^e interest due thereon; and 
he accordingly directed the jury to assess the damages at 
3282/. 5s. Od .; being tlie amount of the principal so cal¬ 
culated, with the interest <lue thereon up to the day of 
the execution of the enquiry. But his Lordship reserved 
to the Plaintiff liberty to apply to the Court to increase 
the damages. * 


Accordingly, Shepherd Serjt. in Michaelmas term ob¬ 
tained a rule 7tisi to increase the damages. The Plaintiff, 
he contended, was entitled, upon the breach of the con¬ 
tract, to receive ihe best of three prices. Either, Jst. 
the price at the day agrebd on for the replacing the 
Stock; or, 2dly, the highest price which the stock bore 
at any intermediate day between the day stipulated for 
replacing the stock, and the day of trial; or, 3dly, the 
price at the day of trial. And he took a distinction be¬ 
tween the case where stock is to be replaced on a given 
day, and where it is to be replaced on demand: there the 
Plaintiff must make his demand, in order to fix the 
price. 


Lens 
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Lens Serjt., in this term, shewed cause against this 1810. 
rule. The Plaintiff already receives by his present ver- 
diet more than he is entitled to ; for he is paid as if the McArthur 
bper cent, stock was now at par; whereas it is only at 98|, Seafortu. 
Besides this bond, the Defendant also gave a heritable 
bond, not for replacing stock, but for the full sum of 
3200A, on which bond the Plaintiff now proposes to sue: 
the stock, when sold by the Defendant, in fact produced 
only 2800/.; and it is quite clear that if a lender takes 
a bond for the price of stock lent, as an absolute sum, 
he cannot legally take it in a greater sum than that which 
the sale of the stock produced. It is therefore advisable 
for the Plaintiff to consider whetlier he had not better 
rest contented with his present verdict; for the herit¬ 
able bond which charges Uie Defendant’s estate with 
3200/., and b per cent, interest thereon, is an usurious 
security : it was incumbent on the Plaintiff at the time of 
the loan to make his election on whicli of the two in¬ 
struments he would sue ; and he has made his election 
of tlie personal bond, by accepting the half-yearly divi¬ 
dends upon the stock in thq mean time; for if he now 
enforces the heritable bond, he will receive more than 
his principal and ,5 per cent, interest. On the form of the 
suggestion, tooj' it is impossible that the Plaintiff should 
recover any special damage sustained by the loss of the 
advantage he might have made of the money, for the 
breaches he has assigned do not suggest any such, but he 
has stated simply a general breach, for not replacing the 
stock, and another for not paying the dividend. If such 
a claim as this be admitted, it will enable every creditor 
from whom a debt is detained, to recover damages for 
the loss of every opportunity which may occur to him 
of advantageously investing money. The first letter of 
the Plaintiff shews what option he had made; he re¬ 
quests the Defendant to. replace the stock, not that Ihe 
may exchange it for 3 per cents., but that he may have it 
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j>aid off at p;H‘. Two years aftenvards, having' lost sight 
of the loyalty loan, he expresses his wish to be repaid 
only on account of the niarria{;e of his da«<>liter : and a 
lew days after, he requires it because he has a large pay¬ 
ment to make. It is therefore manifek, that if the stock 
had been replaced at that [leriod, he ^'oiild either have 
turned it into cash, or would Jiave bestowed it as his 
daughter's portion. 

N 


Shephod caul If', adverted to the case of Shepherd 
Johnson, 2 Hast, 211. and abandoned his claim to the 
highest price which the 3 per cent, reduced annuities bore 
at any day Ijetweeu the stipulated day for replacing the 
stock, and the day of trial; but he contended that he was 
entitled to the price at the time of trial, of so much 3 per 
cent. reduc(‘d annuities, as might liaAO been obtained from 
government in exchange for the loyalty stock, if it had 
been replaced in due time ; lor the i3efendant’s default, 
he said, prevented the Plaintiff from putting himself in a 
condition to liold that stock in lieu of the b percent, stock. 
In Ids last letter too, the Plaintiff expressly claims the 
advantages of that exchange. In the common case of a 
bond conditioned to replace stock, it does not necessarily 
liappen tliat the obligee wishes to keep tilt stuck, or that 
he would ever* have bought stock with the proceeds, yet 
he is entitled to llic price taken at the day of trial. 

* 

Mansfield C. J. What is the Plaintiff entitled to, 
more than the price of the .0 per cent, stuck at the day of 
trial ? All his letters require uothiug more than to be paid 
off at par. application is made to the Defendant at 
the time when the reduced annuities are at the highest 
price: the Plaiatifl'docs not say, pay me now, for I can 
invest it advantageously, and I shall call on you to pay 
the difference if I do not. (Nearly he never then thought 
of the 3 per vents. He lets the time pass by, and he after¬ 
wards 
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wards states what he could have done. What difference 1810. 
is there between this advantag;e of investing the sum m 
the 3 per cents., and the advantage of putting it in trade, McArthur 
or emplo^'ing it in any other way ? At present I can see Ld, Seapoeth. 


no difference between the advantage thatm/g/ 2 ^ have been 
derived, fnot an advantage that would have -been de¬ 


rived,) from purchasing 3 per C67?/. stock, and the com¬ 
mon case of a bond for 300/., which, if paid off, might 
have been invested in stock at 30, that afterwards rises to 


100/., or in an estate, that would yield ]0per cent, inte¬ 
rest, or in any other stock. And who could collect from 
the pleadings that the Plaintifi' meant to raise at the 
* trial the question what he might have made, (not what 
he would have made,) if the stock had been replaced ? 
By these letters it certainly appears, that- the Plaintift" 
would not have invested the money in stock; but 1 lay 
those letters out of the case. 


Lawrence J. The first letter, and all the letters, 
speak of the 3 prr cent, stock ; there is not a hint of the 
3 per cents, '^fhat ultimately the Plaintiff would have 
been glad to have gotten the advantages of the 3 per 
cents., cannot be doubted ; but on all occasions before the 
letter of September, 1808, he wanted to be paid at par ; 
and even in that letter, when he lays before the Defend¬ 
ant the broker’s calculation of his prqbable gains, he 
does not say that if he had been repaid he should have 
bought 3 per cent, stock with the money. The last reason 
given w'as, that he wanted it to pay his daughter’s fortune. 

CuAMBRE J. This claim of'^special damages is per¬ 
fectly collateral. 

Rule discharged («)• 
(a) Heath J. was absent this day, on account of indisposition. 
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If money if. 
paid into court 
upon one count 
of the declara¬ 
tion, and the 
Plaintiff takes 
it out, he is not 
entitled to the 
costs of the 
other counts of 
the declaration. 


Skarratt V . Vaughan. 

I N this case the declaration consisted of two special 
counts, upon a policy of insurance, and a count for 
money had and rciceived : the Defendant paid money into 
Court upon this count, and to the others, pleaded the 
general issue. The Plaintiffs having proceeded, to trial 
in an action against another underwriter on the same po¬ 
licy, and a verdict having therein passed for the Defend¬ 
ant, they accepted the money which had been paid into * 
Court in the present cause. But it did not appear that 
this cause was bound by any consolidation rule to abide 
the event of the other. Upon the taxation of costs, the 
Plaintiffs claimed the costs of the special counts: the 
Defendant insisted they were entitled to the costs of that 
count only upon which the money was paid into court; 
but the prothonotary allowed the costs of the whole de¬ 
claration. < 

Shepherd Serjt. having on a former day obtained a rule 
7iisi that the prothrmotary might revied^ his taxation ; on 
the authorities of Penson v. 2 Bos. U32. Baillic v. 
CazaUty 4 T. R. HTD. and Jlellicr v. llalleity BtirneSy2Sii. 

$ 

Best Serjt. now shewed cause against this rule. He 
contended that this case was governed neitlier by that 
of BailUe v. Cazalety^ which, he said, was decided solely 
upon the practice of ]^e court of King's Bench, nor 
by that of Penson v. Lee, from which he endea¬ 
voured to distinguish it, because in that instanr.e no 
money had been paid into court, as here it had been; 
and it was the intention of this court to adopt the 
rule of practice established in the King's Bench only 
, 2 under 
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under similar circumstances. At least the officers of the 
court have never hitherto understood that the costs of the 
declaration are to be severed; and if it is fit that a new 
rule of practice should now be promulgated, yet it ought 
not to affect the fate of actions which were commenced 
under a confidence in the old practice. * 

The Cokirty without hearing Shepherd in support of the 
rule, were clear that they had already declared the prac¬ 
tice in the case of JPemon^v. Lee^ from which this was not 
distinguishable in principle; or if it were, that the Plain¬ 
tiff in this case was still less entitled to his costs than in 
* the other. For it would be a strange state of the law, if, 
in a case where money is paid into court, and where the 
Plaintiff, being convinced that he has no further cause of 
action, takes it out, he should have allowed him the costs 
of the further claim, which he thereby abandons ; while, 
if he persists in his action under a persuasion that he can 
establish a further claim, he can only have the costs of 
those counts on wliich lie succeeds. 

• Rule absolute (a). 

(a) See Tzcemlots Brock, post Easier term, ISIO. 


T he Court promulgated the following rule of practice 
on trials at nisi pritts. tt had been a question often 
agitated in cases where there is a rule to pay money into 
court. Whether the production of it by the Defendant is to 
be considered as evidence on the pirt of the Defendant, 
which gives the Plaintiff’s counsbl a right to reply. If 
the Plaintiff took a verdict for the whole of his demand 
without giving credit for the sum paid into court, the 
Court would set it aside, without requiring evidence ofthe 
existence of such a rule. Therefore let it be understood 
in future, that it is not evidence on the part of the De¬ 
fendant, so as to give the Plaintiff a right to reply. 


1810. 

SXAIUIATT 

V. 

Vaughan. 


Feb. 8. 

Evidence 
given upon trial 
by the Defend¬ 
ant of his having 
paid money into 
court under a 
rule, does not 
entitle the 
Plaintiff to a 
reply. 
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Roberts v . Wyatt. 


A Pla'mtUr f ■ ^HIS wasan action of trover for a written abstract of 
who is cntitlc’fl Jj (itie to an estate situate at y/A'r.v/tJw, In the county 

rary possessi(»ii of Wararich^ aiul for divers sheets of paper of the value 

ofii chattel, and of 1000/. Upon the trial of tliis cause at JVestiuinster at 

fo ole*o\\ f^ittin^^s in llie last M}(h‘iclmas term, before A/r/;?.?- 

for an especial ftcid (-^ J., it was pntved that on the Oth of 71/ir/// 1808, 

purpose, may, Plaintiff contracted with Mrs. and Miss Peers for the 

after that iiiir- . • i 

pose is satisfied. of an estate m the parish oi yjfveslott, for 

aud duriiii; his ‘/),500/, It w'us stipulated in the contract that tlie ven- 

temporary gi,oul(j witiiin tvio months from the date thereof, 

for it a«aiust make (uit and deliver a true and perfect abstract of the 

the owner. title to the premises, and sliouid deduce a good and mar- 

lract*A)rfhe*s'd'e ^‘^table title thereto, and that they would on or before 

of anc'tatc, the tlie 21st of Dec. 1808, on rev iving from the Plaintiff the 

sum of 39,300/., cxeculo a'legal coiivc'vance of the fee 

made at the veil- simple and inheritance of the premises. There was a 

dor’s expencp, proviso that in case the vendors could not deduce a good 

the purclmscr is marketable title, such as the purchaser or his counsel 

piitillcd to (he , • . . , , 11 , 

custody of the should approve, or il the purchaser shotdd not pay the 

abstract, until 

either the pur- , 

chase is finally rescinded by consent, or declared impracticable by a court of 
equity. 

And when the contract is determined, the abstract becomes the property of the 
vendor. 

If the sale proceeds, the abstract is the property of the vendee. 

But an opinion written thereon, as it was necessarily written on the seller’s 
paper by his consent, continues the property ukthe pnrc.hasor. Per Manftjiehl (.'. J. 

A proviso that in case the A Ciidor of an estate cannot deduce a good title, or the 
purchaser shall not pay the money on the appointed day, the agreement shall be 
utterly void, gives an option to the vendor (o rescind the sale, in case the vendee 
does not pay the money, and to the purchaser to rescind, in case the vendor 
does not make a title, but not x'ke versa. 

Whether a purchaser has a right to the abstract for the pvrpo'.p of making a - 
title to the purchasers of parcels. Qi^wrc. 

purchase 
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purchase money on the appointed day, the afjreoment 
should be utterly void, it being the intention of the par¬ 
ties that no action or suit in equity should be brought 
thereon. The Plaintiff’s altorne}, on the 5th of July^ 
applied to the Defendant, who was the vendor's solicitor, 
for the abstract; wImj accordijjgly prepared it at the ven¬ 
dor’s cxpencp, and delivered it to the PiaintiiT’s attorney 
on the SGth of July, The PlaintitV’s attorney imme¬ 
diately applied for and o) it allied from him a more perspi¬ 
cuous statement of some things that were insufficiently 
disclosed; and then, without taking any copy, laid the 
original abstract with a tee before counsel, for his opi¬ 
nion upon the behalf of the purchaser thereon ; upon the 
iiJOth ot' Jutrust h(* received it back from his counsel with 
his ojiinion w'ritU'ii at the foot of the same original ab¬ 
stract, and with niinjcrous queries written in the mar¬ 
gin thereof, respecting tlie proper parlies to the assign¬ 
ments of several ancient outstanding terms which lie 
deemed it necessary tliat the purchaser should get in. On 
the following day the Piaintitf’s attorney left the abstract 
at the Defendant’s bouse, with a letter, requesting him 
to take a copy of liie opinion and marginal observations, 
and to return the abstract to himself as soon as he had 
copied them. ATter having several times in vain applierl 
to have it restored, on the iiOtli of Dccerubcr he formally 
demanded it of the Defendant, who answ'ered that he had 
been iinalde to clear up tlic objeebous of the purchaser’s 
counsel, and that tlie abstract would therefore be useless 
to the Plaiiititr; ho therefore refused to rc-deliver it. 
The Plaintiff, wlio was then present, offered to take the 
estate with such a til'c as the Defendant could make; but 
the Defendant did not assent to the proposal: the Plain¬ 
tiff had never consented to rescind the contract, and he 
had since filed a bill to compel a specific performance. 
Shepherd and Williams Serjls. for the Defendant, con- 

^ tended. 
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tcndodj that the Plaintiff had no property in the abstract, 
and nni^t therefore be nonsuited. Mansfield C. J. thought 
that it was unnecessary to enter into the question of the 
genera] right of property therein; the original opinion, 
paid for by the Plaintiff, was written on the abstract, and 
the queries were not merely subjoined at the end, so that 
they could be separated, but were spread all over the 
margins, and intermingled in every sheet, so that they 
could not be severed without minutely dividing every 
part of the paper; it was clear that the vendor had con¬ 
sented that the abstract should be laid before counsel for 
the very purpose of writing an opinion thereon; and the 
Plaintiff therefore had such a species of property therein 
as would enable him to recover in this action. The jury 
under this direction found a verdict for the Plaintifij 
subject to the opinion of the Court upon the point re¬ 
served, for 50/., which it was agreed should be reduced 
to Is. upon the Defendant’s agent undertaking to re-de- 
liver the abstract, in case the Court should establish the 
verdict, and consenting that such undertaking should be 
made a rule of court. * 

Shepherd accordingly on the following day obtained a 
rule nisi to set aside the verdict and enter a nonsuit, 

4 ' 

whereupon Mansfield C. J. held it quite clear that the 
opinion of counsel at least belonged to the Plaintiff^ and 
that he must have that back again. 

Best, Lens, and Vaughan Serjts. on this day shewed 
cause. It is not now to be considered what would be 
the effect if idtimately the vendor should be unable to 
make a title to the estate, and the vendee should then be 
willing to rescind the contract. That is not the case 
here, and tiie alternative option to avoid the contract in 
case there should be well-founded objections to the title, 

it 
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is ^iven by the proviso only to the vendee. It is not 
therefore true, as it was sug;^C6ted by the Defendant, that 
the day stipulated for the payment of the money being 
now passed, the contract is determined at law', and that 
the abstract is again, become the property of the owner 
of the estate upon that ground : for by ttfe terms of the 
contract, the money is to be ])aid on the stipulated day, 
only on condition that the vendor should previously have 
done all that was necessary to complete the sale; but 
that has not even yet been done; for the last formal de¬ 
mand of the abstract was made, and tlie refusal given, on 
the 20th of December^ a day before tlie period limited for 
the completion of the contract; consequently there is no 
infraction of the contract on the part of the purchaser in 
not yet having paid the money. The Plaintiff does not 
here so much rely on his absolute property in the abstract, 
as on that which is the soundest ground for him, his 
temporary possession of it. The period is not yet arrived 
at which he is bound to restore it: and so long as the 
contract is still pending, he ha.s a right to the custody of 
the abstract. That posscssicai is interrupted only for a 
special and consistent purpose, that the Defendant may 
copy the opinion and marginal queries: the Defendant 
accepts it for thkt express purpose, and he now retains 
it for a diflerciit purpose: so that it may said that he 
fraudulently detained it from the Plaintiff. Whether or 
not the opinion of counsel, which is the property of the 
Plaintiff, gives him an absolute property in the abstract 
on which it is written, need not now be considered. In 
Parker v. Patrick, 5 T. R. 175. it was held, that an in¬ 
nocent pawnee might recover, against th^ former owner, 
goods of which the Defendant had been deprived by &Iae 
pretences; for that the fraud changed the property: if 
they had been obtained by felony, the property would 
not have been thereby changed. That is a much stronger 
case than this, for here the interest in the subject-matter 
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is derived under the owner’s contract aiul voluntary de* 
livery, and is quite sudlcient to entitle the Plaintiflf to 
recover, and to hold the abstract until a court of equity 
shall have determined whether he is entitled to enforce 
the purchase or not. The true criterion is, to examine 
whether, if the Plaiutifi* now had it “in liis possession, the 
Defendant could maintain trover lor it; and clearly he 
could not. It being hitherto unknown whether the ven¬ 
dor can make out a title absolutely perfect, tlic purchaser 
has a right to the custody of the abstract, in order to as¬ 
certain that point; and even if a complete title cannot be 
made, since he is willing to accept the title, such as it is, 
he has a right to the custody of the abstract for the pur¬ 
pose of preparing his conveyance. It iniglit be that the 
Plaintiff uas not satisfied with the opinion of his first 
counsel, and that he w'ished to take another opinion in 
order to see wliethcr some of the obj(‘clions might not 
safely be waived ; but lie cannot do this unless the ab¬ 
stract is in his possesiiou, lie therefore Inss a right to the 
custody of it for tliat purpose. Another purpose for 
which he is entitled to the custody is, lliat he may make 
copies tliereof, and deliver them over to those persons 
who by entering into subordinate contracts for parts of 
the estate, will as-^ist him to makegood tins large purchase. 
It is observable that the cojitract specifies that the ab¬ 
stract is to be made at the vaif/or\- c.rpcncr ; these words 
strongly imply that the purchaser is to iiave the absolute 
property tliereiii, for if the abstract were merely lent, the 
M'ords would be superfluous: if, liow'cver, the contract 
were rescinded, the qAiestion might then perhaps arise, 
whether the abstract would still continue to be the pro¬ 
perty of the purchaser ; but under the present circum¬ 
stances, it is quite clear that he might maintain an action 
on the case, and it is not less plain that he is entitled to 
recover in the present form of action. There is no 
weight in the argument drawn from the case of Jloe on 
I the 
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the Demise of Hale v. Wegg, 6 T, R, 709., for the blots 
OR a title are equally discoverable apion a monfontary de- 
livei^ of an abstract for inspection, as by the continued 
custody of it. 

Williams and Shepherd Serjts. in support of the rule. 
The property of this abstract is in the vendor, at whose 
expence it was prepared: and the purchaser has no pro¬ 
perty in it. The opinion of the counsel written on the 
paper gives no right of possession. [^Mansfield C. J. Is 
not the abstract delivered to the vendor for the very pur¬ 
pose of being laid before counsel ? and is it not usual to 
lay before him the very abstract delivered, without copy¬ 
ing it, unless where it is copied with the intention of in¬ 
creasing the purchaser's expences ?] It can make no dif¬ 
ference whether the opinion was written on the same pa¬ 
per, or on another paper pinned to the abstract; nor does 
it signify whether the abstract is written, or delivered to 
the purchaser by word of mouth; it is merely a descrip¬ 
tion of the vendor's title, and the rights of the parties 
are not altered by the circumstance of the conveyancer 
writing his opinion upon that paper. For if property be 
lent, or delivered forjjpiny special purpose, the bailee can¬ 
not, by any act of his own, acquire the greater right 
therein. The vendee is not entitled, to tlie custody of the 
abstract for the purpose of carrying the estate to market: 
he has no right to communicaie the state of the title to 
ot^er persons, in order to see if they will purchase on it. 
The same 'argument would equally hold good for divulg¬ 
ing the contents of the title deeds; it is attended with 
the greatest danger, that accounts of a person's title 
should get abroad : in the case of J?oc, on the Demise of 
Hale^ against Wegg^ a person who had bargained for 
an estate, found by inspection of the abstract, that by 
the will of one of his own ancestors, the estate was 
his own, and he actually recovered it. The question 
here is not whether the Plaintiff could claim the papers 
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1810. against a stranger s perhaps be could; but this action is 
against the absoluteIdwner. It is equally competent for 
^ the Plaintfff to resort to a tSart of equity, if he wishes 

WYATt* it, without haTing the possession of this abstract, as w'ith 
it; even if th^ Plaintiff once had a temporary interest in 
the abstract, that was at an end before the action brought, 
by virtue of the proviso: for it is clear that on the 20th 
of Decemhery when the abstract was in the Defendant's 
hands, the title Was objected to, and on the 21 st there 
was no conveyance executed, nor was the money paid. 
It was the intention of the parties, that if the whole 
matter was not completed by that day, the contract should 
be entirely at an end; and the Defendant being unable 
to answer the objections raised upon the title, had a right 
to insist that it should be so. If the Plaintiff had at an 
earlier period elected to take the title, such as the seller 
could make it, the case might have been different; but 
he postpones that till it is too late. The right to the ab¬ 
stract, whether general or special, of course ceased with 
the right to the estate; for an abstract is not a chattel, 
the property wherein passes by delivery; it was delivered 
for examination only, but it still continued the vendor's 
|>roperty: in the same manner # wh^re a sample of 
goods is delivered for inspection, if the goods are rejected, 
and the rample returned, the baillee cannot afterwards 
bring trover for foe sample.^ So here, after the examina¬ 
tion is finished, if the sale does not take place, the ab¬ 
stract still continues the property of the seller, and is no 
longer in any sort the property of the purchaser. It is 
one of the seller's title deeds-; and it might with equal 
propriety be contended; that if the wilier had delivered 
the original title delids for examination, instead of the 
abstract, and they' had been re-delivered, the vendee 
might again Chll for them; ^'Tbe purpose of the delivery 
has been answered; foe abstract has been examined, and 
r<»tored; the paper and the inciting foerehn are the pro¬ 
perty 
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perty of the vendor, and he is henceforth entitled to keep 

them. If any action at all could have been maintained 
here, it should have been an action founded on the brea^ 
of contract in not a second time delivering the abstract, 
but the present verdict cannot be support^. 

Mansfield C. J. The case at first struck me as a 
singular one. I could not immediately make out that 
the Plaintiff had any property in tiiis abstract, but my 
brother Lens at the trial nearly satisfied me that he had; 
and now, on consideration, it is clear that the Plaintiff 
had, not a special, but a temporary property in the 
abstract, that is, till the contract is disposed of; and 

then, I think, it reverts to the vendor, because it would 
not be proper that an account of the title of a man’s estate 
should get abroad into the hands of strangers. The con* 
tract is, that the vendors shall make out and deliver a 
true and perfect abstract of their title. This is no part 
of their title deeds: nothing like it; but it is adbort ac* 
count of the state of their title. This then is delivered; 
for what purpose? 1st, That the purchaser may see 
whether the title is such as he will accept. He had also 
a right to it after M% Humphreys had given bis opinion 
in order to take another opinion in case be had not been 
satisfied with that, and for the purpose of taking further 
objections, and of further considering the title. He 
must have it too, for another purpose, to assist him in 
preparing his conveyance, that he may see who must be 
made parties, what form of conveyance is espedient, 
what parcels are to be inserted, and the Uke: it is deli¬ 
vered then for these purposes; and after it was so deli' 
vered, could the owner of the estate himadf call on 
the Plaintiff to deliver it up? Certaiidy not: the 
Plaintiff has a temporaiy property, not only aa against 
strangers, but as against all the world. Has any ^ing 
then been done to alter the stole of the {ortia ? Usually, 
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if ah atttMrnejr wishes to save ‘liis employer expence, he 
lays the abstract itself, not a copy thereof, before coun¬ 
sel, and usually leaves several blank sheets and a wide 
margin for his conveyancer to write queries on, such as 
whether a deed is duly executed, whether a will is 
proved, &c. This abstract is in that state delivered to 
Mr. Humphret/s, and his opinion thereon having been ob¬ 
tained, it is delivered back, together with the opinion, 
to the Defendant: for what purpose ? That he may an¬ 
swer the objections, and accompany liis answers with the 
re-delivery of the abstract. He says, I dinnot answer year 
objections. The Plaintiff might have said, peihaps 
some other counsel may think these objections may be 
waived, let me have the abstract in order to see : but he 
goes further, and says, 1 will take the estate with the title 
such as it is. The Defeudant still says, 1 cainllot answer 
this objection o^'mv.Hurnphret/s, and the whole transaction 
is at an end ; but that is uot so: if the Plaintiff had said, 
the thing is over, the matter might be rescinded. But what 
says the Defendant ? 1 cannot answer the Objections. 

In equity such an answer^ will not suffice ; otherwise a 
seller who had altered his mind, might very easily get rid 
of a contract; but the courts of acuity say he shall an¬ 
swer on oath first in his answer to a bill filed against him, 
then on examination before a Master whether a title can¬ 
not be made, the courts often make a Why to obviate 
apparent difficulties, and compel the seller to procure con¬ 
veyances in order to complete his title: and the Defend¬ 
ant’s declaration that he rescinds the contract, will liot'at 
all defeat the purchaser’s right. This action then must 
be sustained, for the Plaintiff had a temporary property, 
which was not determined, because he kad hn Option 
whether the thing iihould go on or not. Something has 
been argued on the construction of * the proviso'that in 
case the vendor could not make a title, the contract 
should void. Bidt in order to adapt' that defence to 

the 
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the present case, the argument must be, that if the De¬ 
fendant sa^s he cannot answer the ol^ections, it shall be 
absolutely void at the choice of either party. But that is 
not so : the meaning is, that if the seller cannot make a 
good title by the time mentioned, the contract shall be 
void as against him/ and the Plaintiff has h right to be off 
his bargain. So, e contra, if the Plaintiff does not pay 
the money, the Defendant may avoid the^contract; but 
the Plaintiff cannot say, ! am not ready with my money, 
tliereG>rc ! will avoid the contract; nor can the seller say, 
my title is not good, therefore I shall be off. . And the 
word is, if they cannot make,^* so it must appear by 
sufficient proof, that they cannot make a title. Therefore 
it seems that the Plaintiff has a temporary property, on 
which he may recover, not only against a stranger, but 
against the proprietor of the estate; and that property con¬ 
tinues until all the purposes arc answered for which the 
abstract was delivered. 

Lawrence J. ! am of the same opinion upon the con¬ 
struction of the proviso: it would be a monstrous con¬ 
struction if either party could vitiate the agreement by 
refusing to perform his part of it. The question then is, 
whether the purpose was answered for which this abstract 
was delivered; for ! admit it would be *a mischievous 
thing, if accounts of a personas title could get abroad ; and 
' therefore not only is the abstract to be returned, but no 
copy to be kept, lest it should be used for a mischievous 
purpose. But was the time come when the abstract was 
to be returned, all the purposes having l)een discharged 
for which it was delivered ? Certainly not. The abstract 
is returned for a particular purpose ; the PlaintifTs at¬ 
torney tells the Defendant that it is delivered to him for 
the purpose of his examining and answ'ering the objec¬ 
tions, and that it must be again restored to the purchaser; 
and the Defendant accept it on these terms. Having then 
accepted it on these terms, he canuqt afterwards say he 
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will keep it on other terms. It is not'cnough for the De¬ 
fendant to say he cannot remove the objections; the pur¬ 
chaser has a right to a better proof that they cannot be 
removed than the Defendant’s assertion. 


Chambrb J.* As to the general property in the ab> 
etract, it is hard to say who may have it;-while the con¬ 
tract is open, it is neither in the vendor nor in the vendee 
absolutely ; but, if the sale g^os on, it is the property of 
the vendee; if the sale is broken offj it is the property of 
the vendor. In the mean time the vendee has a tempo¬ 
rary property, and a right to keep it, even if the title be 
rejected, until the dispute be finally settled, for his own 
justification, in order to shew on what ground he did 
reject the title ; but it is not necessary at jweseht to go 
into the absolute property. This action can be sus¬ 
tained on the right of possession, which the Plaintiff 
clearly at this time had; therefore the rule for a noniniit 
must be 

Discharged. 


Feb. 10. 


Taylor v. Needham. 


HE Plaintiff declared that by indenture between 
himself and H. Saxelbi/, he had demised to Saxelby 

that the Defend, and his ae^ns a certain messuage, habendum for five years, 
ant did not re. 

pair, a plea that the Defendant did not break his covenant is bad on special de¬ 
murrer. 

Although the declaration concludes by averring that so the Defendant hath 
broken his covenant. 

But it would be good after verdict. 

An assignee of a lease by indenture is estopped by the deed which estops his 
assignor. 

Therefore he cannot plead non dimisit. 

But if an estate be created by deed poll, ne lessa^ ne grania^ ne rilorgva, ne 
ertfeoffUf ne donOi Ac. are good pleas dor a stranger to the deed> 

tht» 


If the Plaintiff 
in covenant as- 
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and he stated a covepaat by Saxelbt/ to repair during the 
term. He then averred Saxelhy^s entry and possession, 
and that, on the Ist January 1808, all his estate and in¬ 
terest, by assignment thereof legally made, came to and 
vested in the Defendant, and hverring performance of all 
that was to be done by the Plaintiff, he assigned for breach 
that the Defendant, as such assignee, did not nor would 
after the assignment, repair; but, op the contrary thereof, 
permitted the premises to be ruinous, &c.; and so the 
Defendant had not kept the covenant so made by Saxelby 
for himself and his assigns with the Plaintiil^ but had 
broken the same. 

The Defendant pleaded, first, that the Plaintiff did 
not dem^c the premises to Seucelby in manner and form, 

&c. Secondly, admitting the demise and assignment in 
the declaration mentioned, that he the Defendant did not 
break or neglect to keep the covenant so made by Saxelby 
with the Plaintiff in manner and form, &c. The Plain¬ 
tiff demurred, and assigned for causes, that the Defend¬ 
ant had not by his first ple& denied the indenture to be 
the deed of Saxelby^ -nor confessed, or in any manner 
avoided the same; and that it was only argumentative, 
and no direct answer to the matter contained in the de- 
claration; and that no apposite or proper issue could be 
taken thereon; and that the second plea was only argu¬ 
mentative, and no direct ansi^er to the declaration ; nor 
was it therein alleged, whether the Defendant had or had 
not, since the assignment, and during the contimiPnce of 
the demise, and whilst he was possessed of the premises, 
sufficiently repaired and kept the same ; nor was it therein 
set fordi how'or in what manner the Defendant had kept 
and performed the covenant. 

Best Seijt. in support of the demurrer, was at first 
stopped by the Court, who desired Shepherd Serjt. to 
support his pleas: as to the second pled he admjtted, and 

the 
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the Court held, that according to Wahingham v. Coomb, 
1 Lev, 183., the substantial breach was assig'ned in the 
not repairing; and though the declaration concluded, 
^ and 60 the Defendant hath not kept his covenant,” yet 
that the pleas that the Defendant hath not broken his 
covenant/* although the defect would be cured by ver¬ 
dict, could not be supported if the objection was pointed 
out by a special demurrer. 

Upon the first plea. Best contended that the Defend¬ 
ant was estopped from pleading that the Plaintiff did not 
demise. It was clear that Saxelbt/ would have been es¬ 
topped by his indenture to plead this plea. Co. Dig. 
Pleader. 2 W. 48., Cro. Jac. 73. Sti/le v. Herring. Count 
upon a demise by indenture, and a plea traversing that 
the Defendant was possessed by virtue of the lease, was 
held bad ; and if the plea would have been bad for the 
lessee, it is equally bad for his assignee. In 7 T. R. 537. 
Parker v. Manning, it was held that in an action of co¬ 
venant brought by the assignees of a bankrupt, nil habuit 
in tenementis could not be pleaded. And the principles 
on which Lord Kenyon C. J. and Grose J. declared their 
opinions in that case, are equally applicable to this. The 
same doctrine has prevailed in Ktmp v. Goodal, 1 Salk. 
277, Heath v. *Vertneden, 3 Lev. 146., and several other 
cases; and if nil habuit in tenementis be a^bad plea be¬ 
cause the Defendant is estopped, d fortiori be must be 
estopped from pleading noit dimisit to an indenture. The 
Defendant admits on* the record that the lessor executed 
the indenture, and the indenture states a demise: if this 
plea is equivalent to denying the effect of the indenture, 
it amounts to a demurrer, and is therefore bad; if it de¬ 
nies the execution by either party, it is a circuitous way 
of pleading non est factum, and must not be allowed. It 
is true that, in some cases of demise, not by indenture, 
the plea might be good. 

Shepherd contra. It is not contended that either lessee or 
assignee can plead nil habuit in tenementis-/ nor, that on a 
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covenant exotuted by both pnrtks, either tan plead Mon 
dimisit; thefe'the plea mUst be non estfqctwk. But where 
the Defendant is not party to‘the deed, this is the proper 
plea. Br, Ah. Estraurigefttlfait. pL A. In qmre impedit, 
it was said by^ Kiirton^ and not denied, th^t a privy to a 
deed which is pleaded, shall say non est factum, but not 
a stranger: but he shall say that the Plaintiff did not 
grant by the deed, or did not release by the deed, or did 
not enfeoff by the deed, or did hbt charge by the d^d, 
and the like. PL 6. A stranger to the deed shall not say 
non est factum ; but he did n6t give by the de^d, or no¬ 
thing passed by the deed. PL Trespass for cutting 
trees. Poffe pleaded in bar: the Plaintiff made title by 
a deed to which the Defendant was a stranger: Poyh 
pleaded, that nothing passed by iSie deed. Strange J. 
A stranger to the deed shall not say non est factum, nor 
nothing passed by thd deed, because he is not privy there¬ 
to : wherefore respondeat "ouster / whereon Rolfe said, that 
he did not enfeoff by the deed. Quod nota. 10 //. 6. 7. 
Bro. Ah. Pstruunger. pi. 13. pi. 16. «cc. The cases 
on nil hahuit in tenementis th*erotbre, are not applicable, 
for the plea is not, that the deed is not the deed of the 
lessor, but that^it is not the deed of the lessee ; it there¬ 
fore can only be pleaded in cases where the Defendant 
can deny the deed to be his own. {Chamhre J. That is 
denied by'the'general issue in almost all actions of cove¬ 
nant : non est factum is hardly ever omitted.] It is ad¬ 
mitted that a party'is charged by thd execution of his own 
deed, and it is admitted that an action may be sustained 
agaihst the assignee in respect of the privity of estate, if 
the lease be not by indenture: but in covenant on inden¬ 
ture the Defendafit is charged in respect of the specific 
executibii of the indenture. 
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Best in reply. This plea puts in issue the demise stated 
in the deed set but^ in thb' declaration, and is therefore 
'bad. AU the tbses citbd where the^lea has been held 

good, 
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good, are cases of deeds poll. There is the distinction : 
in debt for rent by lease, npt indented, the Defendant 
may plead nil kabuit in tenementis. Lewis v. Willis. 
1 Wils. 314. Besides, the authorities cited, are only that 
a stranger ma^ so plead, but an assignee is not a stranger. 
No authority is cited to shew that ah assignee may not 
plead non est factum. The Defendant might as well plead 
at once that the premises did not come to him by assign¬ 
ment ; for if there was no deed, there was no assignor, 
and if tliere was no assignor, then there was no assign¬ 
ment. 

Cur. ad. vult. 


The judgment of the Court was now delivered by 
Mansfield C. J. The question on this demurrer is, 
whether the plea non dimisit be good, when pleaded by 
an assignee, who has the estate of the lessee conveyed to 
him, which estate is created by indenture. There is no- 
iliing more clear than that where a lessee takes an estate 
by indenture, he is not at liberty to plead nil kabuit in te~ 
tiomentiSi nor in any way to**dispute the title of his lessor. 
Now this plea puts in issue, amongst other matters, the 
title of the lessor. It is truly stated for the Defendant, 
that in cases of a grant or feoffment, a stranger may plead, 
did not grant, or did not enfeoff,'* and that plea denies 
not only the existence, but the efficacy of the supposed 
grant or feoffment. It brings in issue therefore the title 
of the grantor, as wdl as the operation of the deed, and 
that plea would be a proper plea to bring in issue the ex¬ 
ecution, construction, and efficacy of any deed of demise. 
Then the question comes, whether the t^ignee of the 
lease may be allowed to contravert the title of the lessor, 
when the lessee, under whom he derives, could not con¬ 
trovert the title of the lessor; so that the assignee should 
have a better right than be from whom he derives it. 
Exclusive of all the dteto, it would be a very odd thing 
in the law of any^coontry, if A, could take, by any form 

1 of 
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of eonyeyance, a greater or better right than he had^ho 
conveys it to him; it would be contrary to all principle. 
But it does not rest merely on the general principle; for 
if you look into all the books upon estoppel, you find it 
laid down, that parties and privies are estopped, and he 
who takes an estate under a deed, is privy in estate, and 
therefore never ran be in a better situation than he 
from whom he takes it. I cannot distinguish Parker v. 
Manning from this case, though it is the converse. In a 
late case in this court, (a) Williams Serjt., by an able ar^ 
gument for a devisee, endeavoured to convince us that a 
recovery was void, because there was no tenant to the 
prcecipc ; but it was answered for tlie heir, that the de¬ 
visor was tenant on the record, and therefore estopped 
from disputing the recovery, and the devisee consequently 
was estopped. In the case of Trevivan v. Lawrence^ 
1 Salk. 276., cited by Williams in that argument, a judg¬ 
ment in scire facias against terretenants, which recited the 
original judgment as of the wrong term, was lield to be 
an estoppel. For these reasons the Defendant is us much 
estopped from pleading this plea as if he had been the 
original lessee, and consequently the judgment on these 
demurrers must be For the Plaintiff. 

(«) Seepoi/. * 


1810. 

Taylor 

r. 

Needham. 


Roberts v. Lambert. jq 

^HEPHERD Serjt. had on a former day obtained a If after action 

rule nisi, that the Defendant might be at liberty to commenced,and 

pay into court on the five last counts of the Plaintiff’s can^r*eguJarl7be 

paid into court, 

a tender is made of a sum for damages, with costs up to that time, and refused, 
the Court will, on motion, permit that sum to be paid into court, and struck 
out of the declaration, and will order all subsequent costs to be paid by the 
Plaintiff. 

Although the Plaintiff goes foj other causes of action, than those on which the 
sum is tendei^* 

declaration. 
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declaration, the sum of 31/. 10a., and,that if the Plaintiff 
should accept thereof with costs up to the 27th day of 
December last, he should pay the De^ndant all the costs 
incurred since that tipie, the Defendant having on that day 
tendered that sum to the Plaintiff’s attorney, and that if 
the Plaintiff should not accept thereof with such costs, 
that Slim might be strudc'^out of the ^declaration. The 
&cts upon which this rule was obtained, were, that the 
writ having been sued out, the Delendant’s attorney un¬ 
dertook to appear, and afterwards tendered the sum of 
thirty guineas, and the costs of the action to that time; 
but the Plaintiff's attorney refused to accept it, and after¬ 
wards delivered a declaration, consisting of eight counts, 
and also a particular of Idf demand, chaiging the Defend¬ 
ant with the above-mentioned sura of thirty guineas for 
nine months’ wages, and with a further aum of 68/. 10a. 
for damages alleged to have been sustained by th# Plain¬ 
tiff in consequence of the Defendant having irifproperly 
dismissed him from his service. 

Best Serjt shewed cause against this rule; he endea¬ 
voured to distinguish this case from that of Zeevin v. 
Cowell^ determined here in the last term, because it did 
not appear but that the Plaintiff had in this instance ori¬ 
ginally demanded a much larger sum than had been ten¬ 
dered, and lor other causes of action : he also insisted on 
the greater degree of dela;y which had taken place here, 
about seven weeks having intervened since the tender. 

Shepherdy contra. 

The Court made the rliile absolute. 


SNO OF HIMRY TERfl. 
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Bell v. Puller and Another. 


Ma^ 9, 


T his was an action of debt on a charter-party ; and ^ ]g^ 

the material parts of the declaration, .which ^et out - to freight for 

the whole charter-party, were as follows. It was averred u| a*'sraall 

, * cargo of lead to 

P. and to bring home a return cargo, for whieh freight was to be paid at 11 gal« 
neas a ton for the whole ship’s admeasufement. If from political circumstances 
•he should be unable to discharge her cargo, and consequently to obtain a return 
cargo, the freighters agreed to pay a gross sum, less than the amount of the freight 
per ton ; the ship being prevented from discharging, and the freighter supplying 
no homeward cargo, the master took in goods on freight, and brought them homo 
together with the lead. Courtbeld that he was entitled to receive the gross 

•um stipnlated, and also tcMiistain the freight which the ship had earned. 

If a Plaintiff recovers a greater sura than he claims by his particular, and upon 
discussion the Court sanctions the principle on which he recovers, and judgment 
is entered up accordingly, no objection having been made to the excess above the 
particular, either at^he trial qr on the argument, the Court will not reduce the 
judgment to the sum claimed^ the particular. 


VOL. II. 


u 


i 


that 
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1810. that the Plaintiff, master of the American ship, the Reso- 
luiion^ of305 tons, then lying in the port of London^ had 
^1"** granted and Ictten the said ship to fi[*e^ht unto the De- 

Pui^LER fendants, who had accoidingly hired and taken the same 

and Aaotber. freight for the voyage, upon the following terms: 

first, the Plaintiff covenanted with Oie t)efendants, their 
correspondents, &c. that Uie ship should be tight, &c. 
and provided with all things necessary for her intended 
voya^fe, and should immediately, and as sbmi as a British 
licence coiild be procured, receive on board from the 

_ V 

Defendants about 150 tons of lead, and the lead being 
put on board, and the ship dispatched, should imme> 
diately depart from London^ and, wind and weather per* 
mitting, proceed to Petershurgk, or so near thereunto as 
she could safely come, - or some other port in the Baltic^ 
where she could go with safety widioat %htening, should 
circumstances render it unsafe to go to Petershurgh; and 
then and there unload, and make a right delhrety of the 
cargo so loaded at unto the correspondents of the 

Defendants, agreeably to bills of IjBding, and that the 
Plaintiff thereupon would Immediately receive on board 
at such port of discharge, from the coiTespoiidents of the 
Defendants, a full cargo of goods, not exceeding what 
the ship could reasonably stow ; and the cargo being so 
loaded, and the ship dispatched, that she should imme¬ 
diately, wind and weather permitting, return to London, 
and there make a true delivery of the cargo so loaded at 
Petershurgh, or such v>ther port in the Baltic as afiiresaid, 
unto the defendants; alld so upon such delivety and 
discharge end her voyage, the dangers and perils of the 
fieas, restraints of princes and rulers, (except in the case 
thereinafter provided,) and accidents by fire and naviga¬ 
tion excepted. And the Plaintiff also covenanted that 
the ship ^ould lay at her potts of loading and unloading, 
fifty running days in the whole, for the purpose of load¬ 
ing and unloadii^ the respective cargoes, the sasne to 

• ^ comtncftice 
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commence and be computed from the day of the ship 
beingf ready to teceiv^ on board her outward cargo, and 
when such cargo was put on board, commence again on 
her arrival at Petersburgfi, or at such other port of dis¬ 
charge in the and report at the custom-house, and 

on notice givmi to the correspondents of tlie Defendants, 
of her beirtg ready to unload; and when the cargo was 
Unloaded, cOihmenee again when the ship was ready to 
receive on board her return cargo, and on the day such 
cargo was loaded and |>ut on board, and the said ahip 
ready to depart, commence again on the day of her arri¬ 
val and report at the custom-house at lier p(wt of dis- 
chaige for the siud return cargo, and on notice given of 
her being ready to unload; and so continue until the 
whole of the said lay days should be fully ended; in 
consideration whereof, the Defendant covenanted to 
procure for the ship a licence, and not only to load 

and put on b(^rd 150 tons of lead at liondm, and on the 
ship’s arrival at Petersburgk, or at such other port in the 
Baltic, to unload difd recci^^e the same from on board, 
and tket'eupm pul on board such return cargo, and on the 
arrival of the ship at London, to unload and receive the 
same from on board, but also to pay the Plaintiff in^fujl 
for the freight or hire of the ship, at the rate of 11/. llr. 
sterling per ton, American register admeasurement, and 
which tonnage was agreed to be S044|- tons, together with 
101. per cent, thereto fer primage, and a hundred guineas 
as a gratification to the Plain^ff, as master, for his care 
and attention to the caigo durihg the voyage; the same to 
be paid immediately upon a true delivery of the return 
cargo at London, by approved bills at two months’ date 
from the report of the vessel at tlie custom-house. And 
the Plaintiff covenanted that if political or other circftm- 
tbmbs should i^vmit the ahipping a return cargo, or 
AbcfeaigiBg the outward cargo,' that the Defendants and 
Rnir correipeadeQls ibould be at Hberty to detain the 

U 2 ship 
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sliip at Petcrshurghf or at such other port in the Bn/tlc^ 
the .space of 40 running' days in the whole, after her ar¬ 
rival there ; and the Defendants covenanted that after the 
ship should have remained at Petersbiirgh or at such other 
port in the Brtitic 40 running days without such outward 
cargo being unloaded, and consequently without the return 
cargo being loaded, the Plaintiff should be at liberty to re- 
turn with his ship to l^ondon, or any port in England, and 
that upon her arrival at London, or in any other port in 
England, they would pay the Plaintiff 2700/. sterling, 
together with 10/. per cent, thereon, and 100 guineas as 
a gratification to him as master; and it Was moreover 
agreed between the parties, that if the ship should return 
with a cargo, and without convoy, she should touch at 
Dundee or Leith for the purpose of obtaining fresh clear¬ 
ances, and convoy for London. Provided, that it should 
be lawful for the Defendants and their correspondents, 
&c. to detain the ship upon demurrage, in case she should 
not be completely unloaded, loaded, and finally dis¬ 
charged within tlie time ^mited, 20 or fewer running 
days in the whole, over and above tiie 50 running days 
'thereinbefore mentioned; for which demurrage days 
the Defendants covenanted to pay aftec* the rate of ten 
guineas per, day. And to the true performance of the 
premises the parties did severally bind themselves, espe¬ 
cially the Plaiiftiff, his ship, her freight, and appurte¬ 
nances, and the Defendants the goods to be loaded on 
board the same, reciprocally unto each other in the penal 
sum of 6000/. And the Plaintiff protesting performance 
on his part, and non-performance on the Defendants, 
averred. That the ship being tight, and provided with all 
things necessary for her intended voyage, did receive on 
board from the Defendants the cargo of lead at Londbn, and 
thereupon there>vith sailed for and arrived at Petersburgh, 
or as near thereto as she could safely come, and that the 
■hip was then and there ready to have unloaded and made 

a true 
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a true delivery and discharge of the lead to the corres¬ 
pondents of the Defendants, and to have received on 
hoard a full and complete cargo; and the Plaintiff then 
and there gave notice of the ship^s arrival to Messrs. An¬ 
derson and Moherlu^ the correspondents of the Defend- 
ants; yet the Defendants did not, nor did their cor¬ 
respondents, receive the lead from oh l>oard, nor load and 
put on board any return cargo, nor did they require or 
direct the ship to go to any other port in the Baltic; and 
thereupon the ship remained at PetersJ^rgh for 40 run¬ 
ning da} s, without such outward cargo lieing unloaded, 
and without any return cargo being put on board by the 
Defendants, or their correspondents. And thereupon the 
Plaintiff did afterwards, and after the expiration of the. 
forty running (^a) s, return with his vessel to and' after¬ 
wards arrive at .London, with the said cargo of lead on 
board for tlie Defendants. And he assigned for breach 
that the Defendants did not pay him the sum of 2700/. 
sterling, together with 10/. per cent, thereon, and 100 gui¬ 
neas as a gratification to him as master, nor had they in 
any other manner paid or satisfied him for the said voyage, 
or the freight of the ship; whereby an action had accrued 
to the Plaintiff to demand the said 5000/. penalty, parcel, 
&c. There was also a general count in debt for freight, 
and a count for 1617/. 11s. upon an account stated. The 
Defendants pleaded, 1st, the general issue; and, 2dly, to 
the first count of the declaration, that political circum¬ 
stances did prevent the shipping s return cargo on board 
the Resolution, and discharging the outward cargo from 
on board her, in the voyage by the charter-party agreed 
upon, by means whereof the Plaintiff at the end of the *40 
days, did, without any default of the Defendants or their 
correspondents, but in consequence of the said political 
circumstances, return with the ship Resolution to London, 
without bringing back a return cargo to tlhe Defendants^ 

by 
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by reaffOD whereof, and according to the true intent and 
meaning of the charter-party, there waa justly due to the 
PlaintiiF from the Defendants in respect of the charter- 
party and voyage only the sum of 2700/. sterling, together 
with 10/. per cent, thereon, and 100 guineas as a gratifica¬ 
tion to the Plafntiff as master: but that the Plaintiff at 
the time of suing forth his original writ, was indebted to 
the Defendant in a larger sum, to wit, in 3500/. before 
that time by the Plaintiff had and received to the use of 
the Defendants, which they offered to set off. The Plain¬ 
tiff, after protesting that the said return of the said ship 
was not without any default of the Defendants, as in that 
plea is mentioned, replied to the last plea, that he wasr not 
indebted to the Defendants. The Plaintiff delivered under 
a summons a particular of his demand, in which he claimed 
a balance due from the Defendants to the Plaintiff, arising, 
as under: 


Dr, 


s. 

d. 

To freight of 30441 tons per ship Reso- 




lulion, at 11 guineas per ton 

Primage, 10/. per cent, ^ 

3516 

6 

0 

351 

12 

0 

Gratification 

105 

0 

0 

Charges attending the lead 

46 

14 

6 

• 

4019 

12 

6 


Cr. £. s, d. 

By amount of freight from 

Thornton's and Bayley 2062 13 9 
By 15 tons of hemp, of the 
Plaintiff’s - - 225 0 0 

Add hi, per ceni, for pri¬ 
mage, instead of 10/. per 

cent, allowed - - 114 7 9 

-2402 1 6 

Due to Captain BeU - - 1617 11 0 


Upon 
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Upon the trUl of this canse at the Guildhall ^ttlngs ^ i8I0« 
afWr '^rinU^ term 1809, before J/aws/ZcW,^. J. it ap- 
peared that on t^e arrival of the vessel in J^uss^a^ the state 
of that country was such that the vessel was not per- Puller 
Knitted by the government to unload the outward cargo; Another, 
that the master addressed hiQiself to Messrs. Anderson and 
Mqjtferl^^ the Defendants’ correspondents there, for di¬ 
rections what he should do^ and they refused to give him 
any: that thereupon, after waiting the 40 days, and 
having done his best endeavours to obtain a return cargo 
there, he set sail and called at Stockholm, where he took 
in a quantity of hemp, which he stowed on the lead; the 
hetnp belonged chiefly to Messrs. Thornton and Hayley, 
ft'not whom he received for freight the gross amount of 
1^78/. Os. 9d., and he shipped a small quantity on his 
own account, the freight whereof was of the value of 
S251. together 25031. Os. 9d. In order to obtain this 
freight, be waited at Petershurgh several days after the 
expiration of the 40 days, and incurred expcnces to a con¬ 
siderable amount. On his arrival in England, he deli¬ 
vered the lead to the Defendants in London, and required 
payment of the whole freight that would have accrued 
upon a complete homeward cargo, offering to give the De¬ 
fendants credit* for the homeward freight he had earned ; 
but they refused to pay upon that calculation. The jury 
found a verdict for 3131/. 14r. 6d. composed of the fol- 

a 

lowing items: * 

^ £. s. d. 

The dead freight homewards - - 2700 0 0 

Ten per cent, thereon - - 270 0 0 

Gratuity to the master - ' - 105 0 Q 

EEpenccB incurred in bringing tbo fe^il to 
London - - - ^6 14 6 

8121 14 6 


Best 
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Best Serjt. in the ensuing Michaelmas term obtained a 
rule nisi that the verdict might be reduced to 618/. 13s. 9di 
by deducting from the amount found by the jury all 
the freight which had been earned on the homeward 
voyage. 


Shepherd and Vaughan Serjts. in the same term shewed 
cause against this rule. The nature of the contract is 
this: the Plaintiff agrees to carry out this lead ioPelerS” 
burgh for nothing, and he looks for his profit to his home¬ 
ward voyage; the compensation for which is calculated 
in two methods, according to the success which the 
freighters tnay have in obtaiivjig a cargo: in the event- 
of their failure, the freighter is to pay the ship owner 
the lower sum of 2700/. only, in the nature of liquidated 
damages on a breach of the contract; but in that case the 
ship is free for the ow^ner to employ her in any manner 
he pleases; it is the price of a mutual release from the 
contract: in the event of the freighters procuring a 
cargo, they are to pay, not according to the quantity of 
goods shipped, but according to the whole adtneasure- 
mei\t of the ship’s tonnage, whether tl:ey ship more goods 
or less; in that case, indeed, but in tiiat qase only, is the 
whole ship hired by the Defendants,' and theirs for the 
homeward voyage. The circumstances which have .oc¬ 
curred were unlooked for when the. parties framed this 
instrument; they did not contemplate that there could 
be a return cargo, unlhss the outward cargo was first dis¬ 
charged ; their language is, if she is not enabled to dis¬ 
charge her outward cargo, conscquentfjf she will not be 
able to brii:^ h^n^^a return cargo. And they have not 
even siip^laf^Hhat on the loss of the sale of the out- 

laintiff shall bring back the lead, nor 
be done with it. But in fact he does 
on freight, and what is material to ob¬ 
serve, he spontaneously brings the lead home also; which 

perhaps 


Wardv^lgb', the PI 
bring ^om^'goods 
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perhaps is sufficient to entitle the Plaintiff to the full 
freight of eleven guineas pbr ton. At least this either is 
a return cat^o, or it is not. The Plaintiff is willing to 
give the Defendants their option, whejther they will 
consider the homeward voyage as theirs ojr not; if they 
do, all the earnings are thffirs, and he will give them 
credit for the freight received, but in that case they must 
pay the full freight of 11 guineaston for the home¬ 
ward cargo, and the d( miirrage and other expences in¬ 
curred in shipping it; for if will have the benefit of 
the ship for the homeward voyage, they must pay the 
rent of it, and the price of a return cargo. But if they 
do nOt elect tijis, the Plaintiff has a right, upon the re¬ 
turn of his ship from this frustrated voyage, to stand on 
his covenant, and to receive the 9700/. dead freight, and 
to do as he will with the ship on the homeward voyage. 
But in the second ,'Ueriuitive, there can be no set-off: for 
there was no debt due to the Defendants, unless they were 
freighters of the ship homewards; and if this money 
were still unpaid, they could not sue the owners of the 
hemp for it, except in that character, which by their plea 
they disclaim : they must cither w holly renounce the 
homeward voyage, or acknowledge it with ail its conse¬ 
quences. It is true that in Puller Stanifqrth, 11 East, 
339.^ a case on a policy, which arose on a similar char¬ 
ter-party, and under circumstances in a great measure 
similar, Lord Ettenhorough (^. J. assumed,, that Messrs. 
Puller were entitled to the sum earned on the homeward 
voyage, and that it might be set off against the dead 
freight; and Le Mane. J. says, “ the..^loss has been evi¬ 
dently diminished pro tanto, by the fr<^|(j^t «i^rned firoro 
Stocl'hobn” But there is an important difffi^nc^^etween 
the two cases : Ibr there the captain acting f^ ^eiiest, 
and making him$«elf agent for the 
at Stockholm^ and took in a return cargo: lieFe%e Plain¬ 
tiff actually addresses himself to the Defendant’s agents 
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at Pcicrshurghy and they renounce the lionieward voyage^ 
and it is not till after he has staid the 40 days, and ha9 
perfonned every thing stipulated by Oie cbarter>party} 
that be prepares to take in a cargo on his ovn accoimt. 
Rut there was a circumstance which was not adyerted. Ip- 
If Messrs. Puller adopted the acts oT their captain,, and 
the homeward voyage, they did in effect ship 4 return 
cnrgPy 4nd then the freight received might be properly 
set off against tbe freight due for the homeward voyage ; 
but in such case 10/. per ton was tbe freight dUP lih.r thP 
homeward voyage, whereas those learned judges seem to 
have considered that in no event was more to he paid 
than the 2500/. dead freight, which was pot the «casf. 
There, however, the poin^was at most only incidental!}; 
and collaterally decided; and moreover it does not ap-^ 
pear that the question ever was raised by the counsel, and 
the interest of Messrs. Puller did not require that it should 
be raised; for it was indifferent to them: therefr>re tbe 
point not having been discussed, the decision is entitled 
to the less weight. [^Mansfield C. J. n.r\A, Heath J. Might 
not this be deducted withouf a set-off? if money, received 
as this was, without the Defendants* knowledge or pri¬ 
vity, can be considered as money received for them, is it 
not payment to tlie Plaintiff pro tanio ? and may it not be 
given in evidence on nil debet .?] Ox at all events the De¬ 
fendants must repay the demurrage, and other expences 
which the Plaintiff has incuVred in obtaining and shipping 
this additional cargos tbe amount may properly be re- 
fei^red to one of the special jury to ascertain. 


Rcs( conlm. By . a^ing fox the demurrage inenrred 
afiqr th&4Q day^ the Plaintiff has ip efiect conceded that 
the freight em^ned belpngs to the Defrtndanfr* Some¬ 
thing ia due for hut the amount ought to 

have heen settled by the jury; the Defendants, hewever, 
wiU mahe no technical objection on that account-. The. 

transaction 
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transaction is this: the lead is shipped for Russia; if 
sold there, the Defendants will be in a situation to pur¬ 
chase there with the proceeds a return cargo. But it is 
known that they probably may not be able to land the 
cargo there; if it is not landed, the lead iqust be brought 
back, and this will ^ a losing adventure. Things being 
so, the Pkintiff and Defendants enter into this charter- 
party, which stipulates, that if the Plaintiff goes to Russia 
and sells, (for going thither only is not sufficient,) the 
Defendants will pay 11 guineas jfier ton, but to secure the 
cdptain from loss by his voyage, though the Defendants 
themselves may lose, they will give him 2700/. It is 
clear* that the Plaintiff is not entitled to the 11 guineas 
per ton; for the covenant is, that the Defendant on the true 
delivery of the return cargo, that is, a cargo bought with 
the proceeds of the outward cargo will pay 11 guineas 
per ton. The bringing home a return cargo, therefore, 
bought with the proceeds, is a condition precedent to 
the 11 guineas becoming due, and the event has never 
happened on which it was to accrue, nor in the declara¬ 
tion does the Plaintiff go for it. Much has been said in 
this case of dead freight. The usual acceptation of which 
is, a sum paid as^a compensation for the omission to sup¬ 
ply freight, when a ship returns in ballast. But this 
charter-party does not contemplate the circumstance of 
returning empty; it is not said, if the' ship returns in 
ballast, you shall have 2700/., but if she returns without 
unloadwg the lead, the Plaintiff shall have the 27001, 
[Mansfield C. J. The stipulation is, that the 2700/. shall 
also be paid, in case circumstances should prevmit the 
shipping a return cargo, which will; inelude the case of 
returning in ballast.] The ship did return without either 
unloading the lead, or shipping a return cargo; fn which 
case the Plaintiff is to receive 2700/. and he has 
got, notwithstanding the present rule, the whole of that 
sum. The question then is, what the Defendants have 
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for the 2700/. ? Wherever a ship is chartered at a spe* 
ciiic sum for the voja||;e, without relation to the quan¬ 
tity of g-oods to be carried, the contract is, as liord 
Ilnrdwicke Chancellor says in 2 Atk. 621. Paul v. Birchs 
cited by Mr. Abbott^ On shipping, 3d edit. 293. rather a 
contract for the use of a ship for the voyage, than for 
the freight of the goods. This, therefore, is an absolute 
contract for the letting and hiring of the ship for a clear 
voyage out and home; whether one sum or another sum 
shall be paid for it, depends on a certain event; but whe¬ 
ther the one sum or the other sum becomes payable, the 
ship is the Defendants' for the voyage, and whatever ca¬ 
sual advantage may arise therefrom, belongs to him **who 
has hired it tor the voyage, not to him who has let it. 
As if a man should hire a house, to pay one rent in one 
event, and anotlier rent in another, if any profit is made 
in the mean time of the house, the tenant must have the 
benefit thereof. Although the Defendants could not 
have compelled the captjiin to take these goods on board ; 
yet, being put on board, they are there for the b^xietit of 
the Defendants, w'ho would be put in an awkward situa¬ 
tion, if this Court should decide, in express contradiction 
to tlie decision of the court of King's Bench, that the 
freight earned is not to be deducted. [Mansfield C. J. and 
Heath J. The point was not argued before B- R. ; the 
counsel never tdok the point.] In Abbott On shipping, 
3 ed. 195. a French ordinance is mentioned, which directs 
that if the ship be freighted by the great, and the merchant 
do not furnish a full loading, yet the master shall not, 
without his consent, take in other goods to complete the 
freight, nor without accounting to tlie freighter for the 
freight of such goods. So here, this ship is hired by the 
great; the master, according to the principle of this or¬ 
dinance, which is the equity of the case, ought to account 
for this freight. 

Cur. afiv. vult. 

Mans- 
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Mansfield C. J. in //i/fln/term delivered the opinion 
of the Court. 

This is an action brought on a charter-party of a 
very singidar sort: the demand is for 2700/. by a tech¬ 
nical phrase called dead freight: the ^ De/eiidant insists 
that he is not bound to pay the whole of the 2700/., be¬ 
cause the Plaintiff, as the owner , of the ship, acquired 
eome freight, for grf>d8, which he procured to be loaded 
on board at Pettrshurgh, and brought to England: and 
the question is, w'hether the Defendant is entitled to 
make any such deduction, or whether the Plaintiff is en¬ 
titled to recover the whole of the 2700/. The declai'a- 
tionStates that the owner, the Plaintiff, let the vessel on 
a charter-party to go to Petersburgh from I^ondon. There 
is a covenant that the ship should be tight, &c., and that 
she should take on board 150 tons of lead, and carry the 
same to Petersburgh^ or as near as she could, or to some 
other port in the Baltic where she could go without light¬ 
ening, and would immediately receive on board a cargo 
of goods, and immediately^ proceed to London. The 
ship was to lay at Petersburgh 50 running days in the 
whole. The Defendants covenant to put the lead on 
board, and to psocure and put on board at Pctershurgh or 
some other port in the Baltic^ a homeward pargo; to pay 
11/. 1D. per ton freight, 10 percent, primage, and 100 
guineas gratuity to the captain : it was provided that if 
political or other circumstances should prevent the De¬ 
fendants from shipping a return cargo, they might detain 
the ship at Pctershurgh 40 days after her arrival, and that 
after she had laid 40 running days without her cargo 
being unlotRied, and consequently without, a home cargo 
being loaded, the Plaintiff should be at liberty to return 
to London or any port in England^ which is an extraordi- 
’'Dary part of the contract. Such was the case, that the 
Russian government would not suffer the outwEurd cargo 
V to be unloadedand in that event, after the 40 running 
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dhys had expired, and the Plaintiff was at liberty to re¬ 
turn to England^ he acquires freight. It is very extraor¬ 
dinary that the charter-party contained no covenant to 
bring back the lead to London in case of the non-delivery at 
Petersburgh ; for the lead would probably be worth much 
less at Plymouth^ or any other distant port, than in London, 
However the 2700/. is to be paid on the lead being deli¬ 
vered at any port in England. The object of the voy¬ 
age was the return cargo. The ship was to carry 504 
tons and some decimals, at the freight of 11 guineas ptt 
ton; atidthc freight of a full cargo, at this rate, would 
have mtich exceeded 25001. Since the homeward cargo 
could not be obtained, tlie Defendants were, 1 suppose, 
to have their lead brought back, though it is not so ex¬ 
pressed ; and it may be conjectured that the reason why 
the deed is so inaccurately drawn, was, that the parties in¬ 
ferred, that if the lead should not be unloaded, it would 
come back to London on the same terms on which the 
ship would return empty in case there was no return 
cargo; but that is inconsistent with the other clause, 
which makes the dead freight payable on the ship's ar- 
Hval at any port in England (a) y for certainly the char¬ 
ter-party imposes on the Plaintiff no obligation to bring 
back the lead to London. This makes it a very extraor¬ 
dinary ; and none of the cases mentioned by Mr. 
idbbot, or el^whdre, apply to afford a rule for the present 
case. Because, even supposing that the captain is bound 
'by his covenant to bring back the lead for the 2700/., it 
is nothing more than a contract to bring back a certain 
quantity of goods, not indeed according to a rate Of 
freight proportioned to any certain bulk or'weight, but 
merely as a Wagoner might agree for a gross sum to 
carry goods in his own waggon from Lomhn to Esteioror 


stated die reft- the liceftce Obtained, Hdktih 
••II this to be, that the char- were to I’etom to London or 
tei>party copied the terms of any other port in England. 

elsewhere. 
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ebewfaere. Now considering^ this as a mere contract to 
bring certain goods to England^ I see no reason why the 
captain may not earn what else lie can by taking other 
goods on board for his own benefit. In common cates 
of charter-parties, there usually is a coi^nant that the 
freighter Will supply a certain quantity of homeward 
freight at the foreign port, and if he does not, the Plain- 
tiff has his action on the covenamt against him. But «up- 
pOse, instead of leaving the damages Open, he stipulates, 
if I cannot provide a cargo for you, I will pay you so 
much. Would not the owner in that case have a right to 
take goods on board for his own account ? II4s ship is 
/St fSll liberty for him to make any other profit of, and 
in such a case he doubtless would insist on more or less 
liquidated datnsgea, according to the chance he fbresaw 
of getting freight home from the place where he Was going: 
he would raise or lower his demand accordingly: and in 
such case I see no reason why the person who had stipu¬ 
lated to pay sUch liquidated damages, should be discharged 
from any part thereof on account of the profit which 
the Pbintiff migfit make by the cargo supplied by any 
Other person. I was at first much staggered by the case 
in the court of King^s Bench, which is rery similar; but 
there the captain did not bring home the lead, but in¬ 
stead thereof went to Slockholm, and there sold the lead, 
and got other goods and brought them home. The Plaintiff 
there called on the insurers on a very singular insurance, 
not of the fthip, freight, or goods, *but it was this; wo 
underwriters agree to pay a total loss in case the ship 
is wot allowed to load a cargo at Petersburgh. This was 
in effect an insurance of the voyage; there Messrs. Put’- 
ier domafided the sum of 3500/., blinking tiiey were 
fanwid to pay that to the owner; but it was sasd for the 
IhSfeiNlafit, 1^, he is not obhgod to pay the wholo, but 
the Whole, ^bdtKting Ihe frel$lit wifich the captain ob- 
m i aai ht Thii 8ti>ofi^ditihraneo «ibfii8ts be¬ 
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tween the two cases : there the lead was the property of 
Messrs. Puller, but the lead was hot brought back, it was 
sold at Stockholm ; and for aught that appears, the means 
which the captain had of obtaining any freight at 
Stockholm, mjght arise from the use he made of the 
lead there: and on that account, perhaps, the Court of 
King's Bench might think that the captain, who had not 
been authorized or directed to act thus, but had done all 
this for his own benefit, should not be entitled to that 
profit, leaving the underwriters to pay the whole 2500/. 
But in this case, on the best consideration, we think that 
the Defendants arc not entitled to deduct from the 
2700/. the profit which the captain made. Something 
was said, that if a full return cargo had been provided, 
the Plaintiff would have got more than he will now get 
by the 2700/. together with this freight; but the Plain¬ 
tiff* has said, pay me what you would have paid if a 
full return cargo bad been obtained at Petershurgh, and 1 
will allow the return freight out of it. I do not know 
how that would leave the ^balance; it is a matter of cal¬ 
culation ; but however since it has been rejected, the 
Plaintiff is entitled to his 2700/. The rule therefore 
which has been obtained for reducing the damages from 
3121/. IGs.jGd. to 618/. 13if. 9rf. by deducting the return 
freight, must be 




Discharged. 


The Plaintiff* having entered up judgment for the sum 
of 3121/. 14a-. Gd. found by the verdict. Best Serjt. on 
this day moved that the judgment might be restrained to 
the sum claimed by the bill of particulars,^which was a 
balance of 1617/. 11.^. oidy. If it had been understood 
at the trial, that the plaintiff was proceeding to recover 
a greater sum than this, be would not have been per¬ 
mitted so to do. He will now obtain as the whole pro¬ 
duce of his voyage 5523/. 16a. whereas if the Defend- 

ants 



IN THE Fiftieth Yeah or GEORGE III. 

ants had supplied him with a full return cargo, he could 
not have been entitled to more than 4019/. 12s, 6d. 

7Vie Court observed, that in an earlier stage of the cause 
the Defendants had rejected the PlaintiflTs' offer to put 
the case on the same footing as if they hadTprovided a full 
homeward cargo, and they must now abide by their elec* 
tion. It was hard enough to tie up a Plaintiff at the trial 
by his particular; and although he had here gone beyond 
it, he had obtained no more than the judgment of the 
Court gave him, and no injustice was occasioned by the 
excess : they therefore rejected the application. 


CnuicRsnANR v. Janson. 

T his was an action brought upon a policy of in¬ 
surance at and from Jamaica to iLiOwdow.” 
The ship was “ warranted tofiail after the 12th of Janu¬ 
ary^ and on or before the 1st of August'"* Upon the trial 
of this cause at Guildhall, at the sittings after Hilary 
term, before Mmsjield C. J. it appeared that the vessel 
was at anchor at port Maria, in the island* of J^ama/cn, 
for the purpose of taking in her cargo. Port Maria is 
considered as a very hazardous station for ships ; and as 
soon as the vessel was completely lopded, and before tlie 
12th of January, the master sailed for Port Antonio, an 
accustomed rendezvous in the same island, intending to 
wait there for convoy. In going thither the ship was lost. 
The Defen^nt at the trial contended that the moving 
and putting the ship within the dangers of the sea before 
the 12th of January, was a breach oit the warranty, which 
put her out of the protection of the policy. The jury, 
however, found a verdict for the PlaintiflT. 
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JLens Serjt. now moved to set aside the verdict and 
have a new trial, upon the ground that this was not a loss 
within the policy: but the Court held that there was no 
ground for the motion, and that under the word at, a ship 
moving from one port to another in the same country is 
protected, and fhey refused to grant the rule (a). 


(a) Camden v. Cowley, 1 BL 417. ace. 
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Possession of 1 1 ^HIS was an action of trover for divers quantities of 


a ship under a 
transfer, void 
for non-com> 


I timber, wood and materials. It was first tried at 
the Norfolk summer assizes 1809, before Man^eld C. J., 
piiance with the when the Plaintiff’s case appeared to be this. The ship, 

suffidcnttitleln her cargo, belonging to Gardiner, a merchant 

trover against a in London, was stranded on the Blakeney Sands on the 
stranger for Norfolk coast. Gardiner went thither and succeeded in 
being*wreckS saving the cargo. On the 1st of March by agreement, 
Possession un- partly in writing, and partly in parol, he sold the vessel as 
she lay, being then a complete hull, to the Plaintiff for 
600/., which the Plaintiff paid him. Gardiner Sold her as 
a ship. A bill of sale was executed, but it could not be 


der a general 
bailment, is a 
sufficient title 
for a Plaintiff 

The ^Plaintiff trial, on account of the absence of the at- 

bought and paid testing witness, nor was there any evidence of a registra- 
for a ship strand- tjQn^ in compliance with the regulations of the register 
felicoast^ hot’ Plaintiff for some days superintended the la¬ 

the transfer was 

not regular: he tried to save her, bnt she went to pieces; the Defendant pos¬ 
sessed himself of parts of the wreck, which drifted on his farm : held that the 
Plaintiff’s possession enabled him to recovmr for them in trover. 

The lord of a manor is not entitled to salvage for taking, against the consent 
of the owner, and preserving, parts of a ship thrown oq his manor, when the ser¬ 
vants of the owner are there to take dare of it for him. ^ 

hours 
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hours of 18 men and two carpenters, whom he kept on 
board from the 2d of March till the 18th, constantly em¬ 
ployed in endeavouring to get the ship off, and with 
considerable hopes of success; but at the end of that time 
the ship went to pieces. He then by his agents endea¬ 
voured to preserver the wreck, and adve^ised it for sale 
by auction; some pieces of it floated away, and a part 
drifted on the Defendants ftirm, where the Defendant 
collected it, and carried it home in carts ; the Plaintiff's 
agents claimed it, and the Defendant refused to deliver 
it, but said he should carefully preserve it for the right¬ 
ful owner. There w'as evidence that the Defendant 
brokfk up those parts of the wreck in an unskilful and 
injurious manner, by sawing off the beams. Mans^ 
jield C. J. nonsuited the Plaintiff, without any question 
respecting the damages thereby occasioned, upon the 
ground that the vessel was sold as a ship, and that regis¬ 
tration of the transfer was necessary to confer any title on 
the Plaintiff. 

Sellon Seijt. in Miehaelmaf term had obtained a rule 
nisi to set aside the nonsuit, and have a new trial, upon 
three grounds. 1st, That this was a wreck, and not a 
ship within the scope of the register acts, and that regis¬ 
tration of the transfer was therefore unnecessary. Sdly, 
That in trover it was unnecessary for. the Plaintiff to 
prove any title at all, for thatTi Defendant in trover is by 
law presumed to be a wrong doer till he shews the con¬ 
trary. 3dly, That even in an action founded on a con¬ 
tract, it would not be necessary to produce this evidence; 
but if it wQE&necessary to shew any title, the bare pos¬ 
session, which was proved to be in the Plaintiff, was title 
sufficient. 

Peckwellmd Frere Seijts. in Hilary term shewed cause 
sfgainst this rule. This was a perfect^ sliip when told, as 
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the Plaintiff by his own case, and by his acts has admitted: 
for 16 days after the sale he was in possession of her as a ^ 
ship, and treated her as such With great hope of saving 
her; and the adventitious circumstances of narrow tides, 
and adverse winds which occurred some weeks after¬ 
wards, cannot alter the state of things which subsisted at 
the time of the sale. If registration was not necessary^ in 
this case, it will follow that it is never necessary, unless 
at the time of the sale the ship be afloat, seaworthy, com¬ 
pletely well found, and in no state of immediate peril. 
No other line can be drawn. This case is not within the 
indulgence granted by 34 G. 3. c. 68. s. 16. on which it 
will perhaps be contended, that this ship never rekvrned 
to port, and that therefore the ten days after her return, 
within which the transfer must be registered, never be¬ 
gan to run ; for by reference to the antecedent words of 
the section, it appears, that the latitude of ten days is 
given only when the ship is absent, so that an indorsement 
or certificate cannot immediately he made, but here no such' 
impossibility subsisted ; for the buyer and seller were both 
on shore on the spot, with hccess to the ship^s certificate, 
and both might have registered it, and the indulgence was 
therefore not necessary.; There are also other requisites 
not at all dependent on her return to port: by s. 14. every 
transfer must be in writing; this agreement was partly 
in writing, and partly by parol. In 2 East, 399. Moss 
y. Charnock, it is held that the title vests in the vendee 
only from the time of complying with these requisites. 
Sdly, The possession is not sufiicient title. The cases of 
Moss V. Mills, 6 East, 145., Robertson v. French, 4 East, 
130., Camden v. Anderson, 5 T. R. 709., T^yras v. Foyle, 
5 Esp. 88., relate to the point. The registration of the 
transfer is not required with a view to the security of the 
title of individuals, but for purposes of public policy, 
and the statute makes the transfer void, not as between 
the parties only, iSut as to all the world, as to any one 
• against 
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against whom the Plaintiff may declare in trover. This 
was'fully settled in the case of Westerdell V. Dale, 7 T. R. 
306., which arose soon after the passing of the act, the 
intent of which is well stated- there in the judgment of 
Grose J .: but the end of the statute would be defeated, 
if such a transfer ag this would suffice : and the question 
can hardly arise in any case at all, if it is not competent 
to discuss it in trover, for the title to ships is more usually 
tried in that form of action than in any other. In trover 
the possession is only important as affording a presump:^ 
tion of property; but, like any other presumption, it may 
be rebutted; and here it is rebutted, by the Plaintiff ex¬ 
pressly shewing that the ship is the property of Gardiner. 
Independently of the register acts, a ship is a species of 
property, the transfer of which cannot be evidermed ex¬ 
cept by written documents; it is the largest and most va¬ 
luable species of moveable property; it does not pass by 
mere delivery, as it has often been held in the case of part 
owners; and there is no market overt for ships. With 
relation to the effect of the register acts, a new trial 
would be useless to the Plaintiff; for it would not enable 
him to prove that he was entitled to the ship on the 21st 
of March, when the cause of action arose; because in 
Moss V. Charnock it has been decided that the title ac¬ 
crues only from the time of complying with.the requisites 
of the register act, which had not then been done : and 
to hold that trover could be,maintaindd upon the posses¬ 
sion, when it is thus accounted for^ would entirely over¬ 
throw the cases of Westerdell v. Dale, and Camden v. 
derson. Robertson v. French does not afiect the case, for 
that was a question whether the Plaintiff had an insurable 
interest; Ij^there may be many insurable interests short of 
the absolute property in a ship. Besides, the authority 
of Camden v, Anderson was not cited in that case; con¬ 
sequently, it must not be considered as overruled there¬ 
by. Nor can the Plaintiff stand on any supposed special 

property, 


1810. 

SOTTOS 

V, 

Buck. 



306, 


CASES IN EASTER TERM 


mo, 

Sutton 

V, 

Buck* 


property, because on bis own shewing^, be claims the ab- 
solute property, and not a special property. If therefore 
this action can be at all maintained, it must be on the 
PlaintifTs possession of the materials, not of the ship; 
but the Defendant, when he came to his case, would have 
proved, that, Oki the Slst of March, the possession was 
not in the Plaintiff, but in the Marquisthe lord 
of the manor on which the wreck was thrown, and whose 
tenant and bailiff the Defepdant was. It therefore 
cannot avail the Plaintiff again to carry this case to a 
jury. 


Sellon, contrd. The question is decided by the gjtua> 
tion of the parties: the Defendant is a mere stranger and 
wroii|g-doer, against whom the action of trover may well 
be sv^orted on the possession, without any title in the 
Plaintiff. Secondly, if this were an action arising on a 
contract, the Plaintiff has sufficient title to enable him to 
recover. 2 Williams*& Sound, 47. Wilhraham v. Snow ; 
the note of the learned editor gives a f\ill view of the 
grounds on which trover may be maintained. It lies 
either on an absolute or on a special property. If the 
Plaintiff had not the absolute property, at least he stood 
here as the agent or bailiff of Gardiner, and on Rtat spe> 
cial property *he may maintain trover. So possession 
with an assertion of property, or even possession alone, 
gives the possessor such a pnaperty as will enable him to 
maintain this action against a wrong-doer; for possession 
is primd fade evidence of property. 1 Salk, S90. Black- 
ham's case." If this were not so, a felon could not be 
convicted on an indictment, without provin£_ the prose¬ 
cutor's title to the goods stolen. But the principle of 
law is, that a mere wrong-doer shall never in any case 
dispute the possessor's Uitle. I East, S44. Graham v. 
Peat, In trespass the Plaintiff was in possession under a 
mere toid lease of a rectory; but it was held that the p 08 « 

session 
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session was sufficient as against a mere wrong*doer. It is 
not therefore enough to shew that somewhere else resides 
a stronger title. {Mm^dd C. J. asked, since it was 
clear that Gardiner could recover in trdver for these ma¬ 
terials, how should the damages be apportioned if the 
Plaintiff also could recover ? In the old action of detinue, 
if two sued a bailee for the same charters, he might pray 
that the Plaintiffs might interplead.] The Defendant 
might in that case plead the first recover in bar of, the 
second action, averring that it respected the same iden¬ 
tical goods; and as to the measure of damages, whoever 
recovered first should recover the full amount; for, if it 
were the bailee, he is answerable over tu, the other, and 
the ^overy might be pleaded against the other : or it 
might be given in mitigation of damages: but if nqt^ yet 
in many cases a man by his own misfeasance subjects ^im- 
self to two actions for the same matter. Basset v. May- 
nardf Cro, El. 819., and Rackham v. Jesup^ 3 JVils, 332. 
are also authorities to' shew that the possession is suffi¬ 
cient. Supposing that the transfer of the ship was void, 
yet at the moment when she went to pieces, it ceased to be a 
ship; but at that moment, and afterwards continually until 
the act complained of, the I^laintiff had possession of the 
wreck, and thembsolute property in it, as goods which he 
had bought, paid for, and was in possession of, though he 
was before merely the bailee of Gardiner^ as to the 
ship. 
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Mansfield C. J. Suppose a man gives me a ship 
without a regular compliance with the register act, and 
I fit it out at 5001. expence, see what a doctrine it is that 
another main may take it from me, and 1 have no remedy. 
The only doubt on the case, I think, arises from the re¬ 
gister act, lest if we should decide that any property 
passed by the transfer, it should militate against that act ; 
and I kave never been able entirely to free my mind from 

that 
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that doubt; but at present, 1 think, that, on the circum* 
stances, the Plaiutiif might maintain trover. The case is 
this: here is a ship stranded: she is certainly considered 
by all parties as a ship belonging to Gardiner: he does 
not think her worth taking mucli trouble about; he selU 
her to Sutton, who thought her an advantageous purchase 
at 600L, and who puts on board eighteen men for the 
purpose of getting the ship off, having a hope that she 
might still be saved and used as a ship. There had been 
a bill 'of sale, but no registration; but as to the bill of 
sale, the transaction was void, both because there was no 
written transfer proved, and no registration : and it struck 
me on the trial, that no property passed thereby to the 
Plaintiff, because the delivery was made to him as to an 
absolute vendee. But, however, it is clear that Gardiner 
did de%er her to the Plaintiff, with intent that the Plain- 
tiff should have her and keep her, he was, in every sense 
of the word, in possession of the ship ; he being in pos¬ 
session, the Defendant saws and cuts some parts of the 
wreck j not, I suppose, with a view of doing mischief, but, 
as he himself says, with an intent to keep it for the owner, 
whoever he should be. Now thus the title stands, as it 
was proved at the trial. If mere possession will make 
property, to be sure here is possession, taking it without 
reference to tlie register act. If Gardiner had said, I 
give, or 1 abandon the ship to you, and the Plaintiff had 
said, 1 will endeavour to sav^e her, and hadiaid out great 
sums of money, and failed, might a stranger come and 
take possession of a part ? it would be a monstrous thing 
to say that he could so do. Here the case is stronger; 
for in all equity and conscience the Plaintiff is the vendee, 
and has paid his money. Now is this in any degree dif¬ 
ferent from other cases Of special property ? The register 
acts have not said that a man shall not give a ship; and 
it seems strange to say that a gift by A, to B. should be 
defeated by C. I do not see how the payment of the mo¬ 
ney 
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ney makes this transfer to differ from a gift in that respect; 
and though the Plaintiff fails to establish a complete title 
to the ship, on account of the non-compliance with the 
register act, jet that question is to be disputed only be¬ 
tween Gardiner wnd the Plaintiff; and it would be a 
strange thing to say^ that the Defendant chn take posses¬ 
sion. In Westerdell v. Dale^ the person to whom the ship 
was conveyed, had suffered his former partner to continue 
to manage itso that as to all the world, the forther part¬ 
ner continued owner. 


1810. 

V^VW 

Sutton 

V. 

Buck. 


Lawrence J. There is enough property in this 
Plaigliff to enable him to maintain trover against a wTong- 
doer ; and although it has been urged, that the contract 
is void with respect to the rights of third persons as well 
as between the parties, yet as far as regards the posses¬ 
sion, it is good as agaiust all except the vendor himself. 
There is a difference made in the books between a wrong¬ 
doer and one acting under colour of a title. In the case 
of Armory v. Delamirie^ 1 505. the bare possession 

was held sufficient in orderHo recover against a wrong¬ 
doer ; yet that boy had no more title to the jewel than the 
Plaintiff to this ship; and though the Plaintiff had no 
absolute property as a^inst Gardiner, yet he claimed 
under Gardiner, and had the possession against those who 
tortiously took the goods without colour of right. 1 am 
of opinion that the nonsuit sliould be set aside. 

Chambre j. expressed the same opinion. Here the 
Plaintiff has possession under the rightful owner, and that 
is suffi 9 ieM against a person having no colour of right. 
An agister, &c. a carrier, a factor, may bring trover: 
even a general bailment will suffice, without being made 
for any special purpose, but only for the benefit pf the 
rightful owner. Here is a general bailment. It would 
be monstrously inconvenient if a wrong-doer could come 

. and 
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and take things out of the possession of^hini wlio had the 
possession under the rightful owner. 1 am of opinion 
that the nonsuit should be set aside. I say nothing about 
the measure of danmges; it is not necessary to decide 
that here. 

Rule absolute. 

The cause was again tried at the Norfolk spring assizes 
1810, befoie Grose J. where the Plaintiff recovered a 
verdict for SOO/. damages: and Peckwell on this day 
moved to set it aside upon two grounds. First, the evi¬ 
dence was, tliat two or three thousand pieces of the 
wreck were cast on the shore of the manor, whereof the 
Marquis of Townshend was the lord, and the Defendant 
was bailiff, and on another contiguous manor; and two 
large pieces were fast in the sand. The Defendant first 
collected the smaller pieces, and lodged them in the ma¬ 
nor pound; and he received both from the Plaintiff’s 
agents at the time of the transaction, and from his coun¬ 
sel at the trial, the highest praise for his zeal and diligence 
in this work; so that there was originally, he said, a cl^r 
assent to the act; and it was not until the Defendant be¬ 
gan to break up the larger pieces in a manner which the 
Plaintiff’s agent disapiproved, that any^dissent was ex¬ 
pressed ; and for that cause only did the Plaintiff bring his 
action. The Plaintiff gave evidence at the trial that the 
parts were carelessly and unskilfully separated; but under 
the circumstances the, object was not so much to save the 
wreck in the best possible manner, as to save it at all. The 
learned judge directed the jury that there was no prince 
to call this a wreck; but if it were not such a ivreck as 
became absolutely forfeited, and the properEy^f the lord, 
yet it was such a wreck as the lord was bound by law to 
interpose and take care of, and on which be therefere had 
a lien for salvage; and it was not proved that any sal¬ 
vage bad ever been tendered for the preservation of the 

. two 
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two larger pieces. There is a material distinction between 
that species of wreck, which, by having lost all marks of 
ownership, is absolutely forfeited, and that which the 
lord or his grantee is bound, upon claims made by the 
owner within a year and a day, to restore. The stat. 3 
Ed. 1. c. 4. is, Concerning wrecks of 4he sea, it is 
agreed, that where a man, a dog, or a cat escape quick 
out of the ship, that such ship nor barge, nor any thing 
within them shall be adjudged vnreck: but the goods shall 
be saved and kept by view of the sberiif, corbtier, or king’s 
bailiff, and delivered into the hands of such as are of the 
town, where the goods were found; so that if any sue for ^ 
those^oods, and after prove that they were his, or pe¬ 
rished in his keeping, within a year and a day, they shall 
be restored to him without delay; and if not, they shall 
remain to the king, and be seized by the sheriffe, coroners, 
and bailiffs, and shall be delivered to them of the town, 
which shall answer before the justices, of the wreck be¬ 
longing to the king. And where wreck belongeth to an¬ 
other than to the king, he shall have it in like manner.” 
This distinction is still niore»strongly marked in the case 
of Hamilton v. Davis, 5 Burr. S73S., which was trover 
for casks of tallow: the Defendant contended that as no¬ 
thing quick escaped from the ship, ftie wrecked goods were 
absolutely forfeited; but the casks being «branded and 
marked, the Court held that they were preserved to the 
Plaintiff by those indicia of ownership.'Much was in that 
case said about known ownership; apd the distinction was 
acknowledged, that where the owner is not known, the 
goods belcmg to the lord: where they are known, the 
owner when discovered may claim them: but it can hardly 
be law, that i!" two casks come on shore, the one marked 
and tile other not marked, the lord is bound to preserve 
that which is marked, and is at liberty to abandon the 
other: and if he is bound to preserve that of which the 
owner is unknown, he has a lien for the salvage. Ni» 

. ckolson 
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cholson V. Chapman^ 2 H. Bl. 257., it was admitted by 
Eyrt C. J. that salvage would be due for goods lost by 
the perils of the seas, though not for goods, which ac¬ 
cidentally floated away in a navigable river. Secondly, 
the Defendant had one entire right to save the whole of 
this wreck, and the Plaintiff could not restrain his right 
to the saving the parts which he could not himself pre¬ 
serve, and forbid him to touch that which the Plaintiff 
could save. He acquiesced in the Defendant’s act, and 
the acquiescence goes to the whole. If the Defendant 
once began to save the ship, he was entitled to save the 
whole. nsfield C. J. You state it as a duty incum¬ 

bent on the lord to save the wreck: where do you find 
that duty ? 1 consider it not as a duty, but as a mode 

prescribed by which the lord shall entitle himself to the 
property in case the owner does not claim it. Would any 
action lie against the lord for not saving wreck ?] Peck- 
well contended that it would. ^Lawrence J. Did you 
ever hear of such an action ?] In this case the owner was 
unknown to the Defendant until two days after the ship 
was entirely destroyed. < 


Mansfield C. J. The Plaintiff’s agents were em¬ 
ployed about the ship: he had men on board working on 
her befisre she went to pieces. Thovigh the Defendant 
might not know' the owner, it was sufficiently notorious 
in the neighbourlTood who the owner was. 

4 

Lawrence J. See to what length that argument 
would go! We should have lords of manors going on 
board vessels and saying, Here is a crew on board, but 
1 know not the owner ; and I will therefore break the 
ship to pieces.” All would be violence and outrage. 

Rule refused. 
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RuDfNG V. Manning. • 

jnEST Serjt. moved that a fine might*pass under tlie 
following circumstances. > Tindal, one of the conu¬ 
sors was detained a prisoner at Verdun in France; the 
notary public to whom he applied there, reused to put 
his attestation to the instrument, unless the conusor would 
pay him a large per-centage on the value of the lands 
conveyed. This Tindal refused; he swore the affidavit 
before a person named Paron, at Verdun^ and it appears 
by an affidavit now produced, and made by a banker 
now in London, that Paron is a justice of the peace resi¬ 
dent at Verdun, and authorized to administer an oath. 
The extortion of the notary appears by the certificate in 
writing of Tindal the conusor himself. 

The Court held that this was insufficient: if an affida¬ 
vit of this fact, as well as «f the acknowledgment, had 
been made by the conusor before the same magistrate, it 
might have sufficed; but any motion to dispense with the 
usual practice »f the Court, must be bottomed in an affi¬ 
davit of the circumstances which take the case out of the 
general rule, and in this instance there is no such affida¬ 
vit. , 

Rule refused (a). 


May 12. 

Affidavits of 
the acknow¬ 
ledgments of 
fines and reco¬ 
veries taken a- 
broad, must be 
authenticated 
by a notary pub¬ 
lic : but if a fo¬ 
reign notary 
makes this rule 
an instrument of 
extortion to 
draw British 
property into an 
enemy’s coun¬ 
try, the Court 
will dispense 
with the nota¬ 
rial certificate. 

But it mustr 
be upon affida¬ 
vit of the cir¬ 
cumstances. 


(a) IIcATit J. was absent this day. 
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May 12. 

If the proxi¬ 
mate cause of 
damage be the 
Plaintiff’s un- 


T 


Flower v. Adam. 

f 

ins was an action upon th0 case. The declaration 
contained three counts, the first of which stated 


t^at the Defendant unlawfully placed and kept until the 
2oligh”Se ri" grievance, upon the common highway, a large 

mary causequantity of lime, lime rubbish, and dust, by means wberc” 
the misfeasance ^divers large quantities of lime, and other dust and light 
im/^he^nnot P®^****®^®® were raised by the wind and air, and blown over, 
recover. upon, and about the highway, by means wherebj the 

At least if the plaintiff’s horse, drawing his chaise along the highway, 

^*rt'oc^stoned frightened, that he ran and dragged the chaise 

by the misfea- over a certain other large heap of rubbish then lying and 
sance of a third placed in the said highway, by means whereof one of the 
placed lime of the chaise was broken, and the horse being fur- 

rubbish in a ther alarmed thereby^ ran and dragged away the chaise, 

with the shaft thereof so broken, with great speed and 
dust blown from i *1 

it frightened the violence, by means whereof me Plaintiu was thrown with 

horse of 1 ?., and violence out of the chaise, and greatly cut, bruised, and 

hi 2 to*cont^t ^uuuded, and his cliaise was damaged, and the Plaintiff, 

with a passing by means of the premises, also became very ill, dec. The 

waggon,^in^a- sej.Qmi count stated, that the Defendant wrongfully 

he unskilfully placed and kept upon a public highway a large heap of 

drove over other rubbish, by means whereof divers large quantities of dust, 

iin^he'roadby other light particles, were raised and blown about 

C., and was by the wind and air, and issued therefrom, and were car- 

overthrown and j.|gj about and over the said highway, whereby the Plain- 

upra'a^TOunf^^ horse, which he was then driving upor. the high- 

stating these way in a certain chaise, was so startled, that he ran and 

facts B. could carried the chaise with great force and speed across the 

fahist^Sy**^ highway towards a waggon then and there passing, to 

the great and imminent danger of the Plaintiff, who was 

then in the chaise; whereupon the Plaintiff, in order to 

* avoid 
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avoid being carried and forced against the waggon, en¬ 
deavoured to pull and bring the horse round to the other 
side of the road therefrom; and in so doing, and endea¬ 
vouring to avoid the imminent danger of and from the 
waggon, the chaise was forced and carried upon and 
over a certain othea heap of rubbish or dtrt then placed 
and being in the highway, whereby one of the shafts of 
the chaise was broken, and the horse so terrified therebyy 
that he ran off with the chaise with great speed and vio¬ 
lence, whereby the Plaintiff was thrown out of the chaise 
with great violence, and greatly wounded, and the chaise 
was broken, and the Plaintiff became HI, &c. The third 
count gtated that the Defendant wrongfully and unlaw¬ 
fully placed and kept a quantity of lime and other rub¬ 
bish at the side of and upon a public king’s highway, 
from which rubbish there was raised and blown about by 
the wind, a great cloud and quantity of lime, and other 
dust and ligkt particles, by means whereof the Plaintiff’s 
horse, then and there drawing his chaise along the high¬ 
way, was so startled that he ran away with the chaise 
with great violence, and by*means theretf the Plaintiff 
was thrown from the chaise, and was wounded, and the 
chaise was broken ; and by means of the premises, the 
Plaintiff became^sick, was prevented from ^ansacting his 
lawful business, and was obliged to expcnd*money in his 
cure. Upon the trial of this cause at Westminster, at the 
sittings after last Hilary term) before Mansfield C.J., the 
evidence was, that some bricklayers*employed by the De¬ 
fendant had laid 14 barrows full of lime rubbish before 
the Defendant’s door; the Plaintiff was passing in a single 
horse ch|iige;J;he wind did raise a whirlwind of this lime 
rubbish, and that frightened the horse, which usually was 
very quiet: he started on one side and would have run 
against a waggon which w'as meeting them, but that the 
Plaintiff hastily pulled him round, and the horse then 
ran over a lime heap lying before another roan’s door: 

by 


1810. 

Fw)wer 

e. 
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by the shock the shall was broken ; and the horse beii^ 
still more alarmed by it, ran away and overset the chaise^ 
and the Plaintiff was thrown out and hurt. Mansjkid 
C. J. was of opinion^ that the allegation? in the first and 
third counts were not substantiated^ and tliat the charge 
in the second (fount was nearer the. real case, and upon 
that count he directed the jury, that if the mishap was oc¬ 
casioned either by pure accident, or owing to the Plaintiff 
ifbt being a very skilful charioteer, the Plaintiff was not 
entitled to recover: if the placing of the lime rubbish 
before the door was no more than a person would do in 
the usual course of business, it might be considered as a 
mere accident: if there was blameable negligence, they 
would find for the Plaintiff. The jury found a -verdict 
for the Defendant. 

Shepherd Sdljt. now moved that the verdict might be 
set aside and a new trial had, on account of a supposed 
misdirection of the Chief Justice. If the Defendant was 
to blame in the first instance in placing the rubbish there, 
it is not enough for him to suy that if the Plaintiff had- 
not pulled his horse quite so hard he would have escaped 
the danger : the law is not made merely to protect the 
most skilful, but all the king’s subjects •Indiscriminately. 
If the trap-deor of a cellar be left open, a child may 
easily fall into it; but it is not'thereforc innocent because 
a vigilant and* active man may avoid it. Nor is the mul¬ 
tiplication of dangers prising from the acts of several per¬ 
sons an excuse; for if it were, the person who placed the 
second heap of lime rubbish might equally say, it was not 
my heap that caused the injury, but the dust which blew 
from the Defendant’s heap. The cause of the mischief 
which happened in the Plaintiff’s turning suddenly to 
avoid the waggon, is the putting the first heap of rubbish 
in the road; it cannot be attributed to accident, and it 
ought not to have been left to the jury to decide, whe¬ 
ther 
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thcr the placing rubbish in the road, which w'as a criminal 
nuisance, was a matter of accident or not. In hush v. 
Slcinmany 1 Bos, Pull. 404 . it was held that a Defend¬ 
ant who had employed workmen, who placed rubbish in 
the road, was answerable for the damage sustained by a 
Plaintift' who was thereby overturned. * 

Maxsftrld C. *T. I believe I tojd the jury, that if 
they tliought the Plaintill*’s running against the second 
heap of rtibbibh was owing to his not being able to ma- 
iia.:;e the horse, they should find for the Defendant. But 
is not this too remote to affect the Defendant in this ac¬ 
tion ? Jllere is a heap of rubbish : the dust rises from it; 
the horse runs towards a waggon, and the driver, without 
necessity, that is, without the necessity of turning his 
horse so violently as he did, pulls him tl*at way. 1 rather 
think it is either accident, or inability in the driver. 

Lawuenoe J. The immediate and proximate cause is 
the uiiskilfulness of the driver. 

•^riie Court refused the rule. 


SoLOMoit V, Bewicke. 


f'jTlIJlS was an action of covenarrt against the Defend- 
ants, who were members of the Sun firc-ofiice, upon 
a deed poll containing a policy of assurance against lire. 
The Do'.Vjidapts pleaded, that the damage sustained 
amounted to 1 OOA and no more, and averred that after 
they had notice o'f the loss, they tendered that sum, and 
they paid the money into court. The Plaintiff took out 
the money, and took issue on the amount of the damage: 
Ppon the trial of the cause at Westminster^ at the sittings 
v')E. II. y .< after 


m 

1810. 

Fj.OWER 

V. 

A.DAMt 


Mai/ 15 . 

lu an action of 
covenant on au 
iu'-uiancc a- 
gainst fue, a 
lender inav b« 
pleaded and mo*, 
iiey paid into 
court under 10 
Geo. 2. tv J7. 
s. 7- 
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alter the last Michaflmas term, before Mamjkld C. J., 
the jury found a verdict for the Defendants. 

Shcphfrd Scrjt. in Ililnri/ term obtained a rule nisi for 
arresting the judgment, upon the ground that the action 
being brought to recover uiiccrtain'damages, a tender 
could not he pleaded at common law, and that the sta¬ 
tute ly G. 2. c. 37. s. 7., which enables the Defendant 
in roai’inc policies to pay money into court, did not ex¬ 
tend to this species of policy: he admitted that the right 
to plead cl tender and to jwy money into court were con¬ 
vertible, and observed, that the Court upon that ground 
had permitted a tender to be pleaded in cases of «narine 
policies. The. preamble of the seventh section recites the 
hardship of putting the Defendants to costs in actions 
upon such policies, which, by reference to the foregoing 
sections, is found to be policies on ships, no other policies 
being therein described; and the whole purview of the act 
is to regulate marine insurances. Before tliis act, as 
therein is truly recited, Defendants on policies could not 
bring money into court nift- plead a tender. Anon, 11 
Mod. 970. It was held that a tender w'a.s not admissible 
on a policy of insurance. But in Jotmson v. Ltancaster^ 
1 376. the Court held on demurrer that a tender 

might be pleaded to a quantum met nit. In 2 lios. 
Pull. SSi., Fail V. Pickfoi'd, in assumpsit against a carrier 
for goods lost by sinking iif a barge, the Defendant was 
not permitted to pay money into court. 

Lejis Serjt. now shewed cause. The PlaintiiT is not to 
be allowed first to put the money in his pofkef^as he has 
done, and then to object to the sufficiency of the plon 
under wjjich he accepts it. [Ztawrence J. The act of 
the parties cannot make that to be a good plea in law 
which is not such.] The words of the sbventh section 
are general, and apply to policies of insurance against 
* £re 
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fire as well as other policies; and ^1 insurances, whether 
marine or against loss by fire, are equally within the mis¬ 
chief. It is equally dangerous and inconvenient in 
the one case as in the other that a Defendant who is 
willing to pay what is justly due, shouhl be compelled 
to go on. It is incumbent on the Plaintiff to shew that 
the case is not within the mischief. The same Defend- 
ants have in other cases repeatedly pleaded the same plea, 
but the legality of it has never come into question. It 
was first advised some years since by Bayley J., then at 
the bar. 


1810. 


Solomon 

V. 

Bewicke. 


Shi^herd and Bust Serjls. in support of the rule. This 
is not cured by verdict, and as the objection appears on 
the record, the Court is bound to arrest the judgment. 
The whole purpose of the act is to facilitate the maritime 
commerce of Great Britain : the title confines it to that 
object. It sometimes happens that matters totally dis¬ 
tinct are comprehemled in one act of parliament; but 
where the subject matters are at all cognate or con¬ 
nected, as here they are, the act must be confined to the 
subject matter which the title and preamble purport to 
regulate. The eighth section, exempting from the ope¬ 
ration of the act persons resident in Turkey^ &c. deci¬ 
sively proves this: tha;! clause cannot apply to fire in¬ 
surances. 

Mansfield C. J. How does the seventh clause, con* 
strue it as you will, relate to marine insurances, or regu¬ 
late them ? It is quite out of the title of the act. It pro¬ 
bably ocL^iTcd to some person while the act was pending 
in parliament, that it was a very hard thing that Defend¬ 
ants could not pay money into court in actions on poli¬ 
cies, and he therefore inserted this clause. It has nothing 
to do with fhe purview of the act. The mischief is 

y 2 exactly 
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exactly the same in ilie cases of marine and of other in¬ 
surances, and possibly the person who framed the clause 
nii^ht have that in his contemplation ; and it is hard to 
believe that there would not have been by this time ano¬ 
ther act of parliament to redress this grievance, if it had 
not been apprehended that the existing law already ap¬ 
plied to it. If the counsel for the Plaintiff wjsh to take 
time to eminire info the practice of other insurance offices, 
and can find any thing in the course of the present term 
to alter our judgment, let it be mentioned to us; but 
here is a clause, certainly general, and the words are 
large enough to extend to all policies of assurance ; the 
Plaintiff himself in his declaration calls the Defdhdanfs 
deed poll a policy of insurance: and the question is, 
whether lliere be any thing in the act which necessarily 
confines it to marine insurances. The general purview^ 
of the act relates certainly to marine insurances; but how 
many cases are there, as it has properly been admitted, 
wlicrc acts of parliament extend to things wholly foreign 
to their purview! ^ 

IIlath J. I am of the same opinion. The mischief 
is the same in both cases, and the law,is the same; and 
the exposition of cotemporancous usage favours this con¬ 
struction. As to the last clause, reddendo singula singulis^ 
it applies only tu*such parts of the act to which it is ap¬ 
plicable. 

CiiAWBRE J. The words are plain and unambiguous, 
and there is nothing in the statute which necessarily con>- 
■yines it to the case of marine insurances. • 

Lawrence J. Unless there is something in the act 
which necessarily compels courts of Justice to restrict its 
operation to mariiie policies only, they must construe it 


as 
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as extensively as the mischief, and there is as much rea¬ 
son to have money paid into court ou a fire insurance as 
on any other. 

Rule discharged, unless stronger rea¬ 
sons i» favour of it should be ad- 
' duced within the tertfa. 

The case was not again mooted. 


Collins and Waller v. Nicholson. 

T his action was brought by the Plaintiffs to recover An attorney's 
the amount of their bill for business done by them ^‘1* foroblaiu- 
as solicitors for tfie Defendant, who had been a bankrupt, cp?tifi^4'te *^must 
in obtaining his certificate. Upon the trial of the cause be sigred and 
at the sittings after last Michaelmas term at Gtuhllutll, be- ^***hvcrcd a 
fore Mansfield C. J., the Plaintiffs obtained a verdict for i^**can 
the amount of their demand: but an ubjection was then thereon, 
taken, upon which also Best Seijt. in Jlilari/ terra ob- 
tained a rule nisi to set aside the verdict, and enter a non- lor’s ‘iignature* 
suit, that the bill, which had been delivered by the Plain- business dona 
tifls to the Defendant, had not been signed by them pur- ‘^®**'^** 
suaiit to the statute 2 G, 2. c. 23.5- 23. 

Shepherd Serjt. now shewCed cause against this rule. 

This species of business is not business in any couH of 
law or equity, nor subject to taxation by the officer of 
any court, and therefore the statute does not apply to it. 

This is nxMh.ei;. business done for the petitioning creditor, 
the costs of which, up to the time of the choice of assignees, 
which by 5 Geo, 2. c. 30. 25. is to be paid by the pe¬ 

titioning creditor, and is taxable by the commissioners of 
bankrupt, nor^s it of the description of such subsequent 
costs as by sect. 46. are directed to be paid by the assig¬ 
nee^ 
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uecs, and are to be taxed before the master. This if 
business done for the bankrupt in applying to his credi¬ 
tors, and to tlie Lord Chancellor, in order to p^ct his cer¬ 
tificate signed by them: and none of the statutes passed 
respecting bankruptcy at all apply to it. Since this sta¬ 
tute expressly gives the master authority to tax the costs, 
it is to be inferred that he derives it from this only, and 
did not before that act possess it, and the act certainly 
docs not extend to this case. 


Mansfielh C. J. That is true; and that circum¬ 
stance for a time begat doubts in the Chancellor, whe¬ 
ther he could issue an attachment in such a proceeding ; 
but it is now settled that he can : and it is very reason¬ 
able that it sliould be so, otherwise it would be in the 
power of an attorney to plunder a poor bankrupt, and he 
would have no redress: but it is now decided that all 
proceedings by petition to the Chancellor are proceedings 
in Chancery; and causers of tlie utmost magnitude and 
importance come on in.that shape; and this is a proceed¬ 
ing in the cause, and taxable by the master. I should 
have thought that the. business done under the commission 
would, without the aid of the statute 5 Geo. 2., have 
been taxable by fhe master. In ordinary cases assignees 
have only to get in debts under the commission, and have 
no business before,the Court; but here is a proceeding 
in court. An application ibust be made to the Chancel¬ 
lor to have his signature to the certificate; and it has long 
been settled, that where a bill contains one item which 
is a proceeding in a court, all the residue of the bill, 
though it be even a bill merely for conveyancing, is 
taxable. 

The Court unanimously concurred in making the rule 
for a nonsuit 


Best ia support of the rule. 


Absolute. 
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IlOLMES V. KcRRISON. 

T HIS was an action directed by the Court of Chan- ®5* 

eery. The Defendant was a banker at Norwich payable at‘fer 

and had failed: the Plaintiif had some years since depo- s^ght^ until it is 

sited money with him, for which she held his promissory Presented for 

.1 . , n . n • 1 1 payTr»ent. 

notes payable at a certain number of days after sight, and Therefore the 

bearing 3 per cent, interest. Upon these notes the action statute of limi- 

w^as brought, and the Defendant pleaded the statute of 

limitations. Upon the trial of this cause at Guildhall^ at note, unless it 

the sitTings after last JliJury term, before Mansfield C. J. been pre- 

the Defendants insisted on the statute,, but offered no ment six^yeuTa^" 

evidence that the bills had ever been presented for pay- before the ac- 

ment six years before the action commenced, and there ' 

Ml lacncea, 

was on the other hand some evidence that tlie bills were 
still unpaid; fer the chief clerk of the banking-house 
produced a book, containing an acoount of tlie notes of 
this description which had been issued, and siicli of them 
as W'ere paid from time to time, tvere marked in this 
book as paid: but no such mark stood against the entry 
of the Plaintiff.’s notes. The jury found a verdict fdr 
the Plaintiff. 

Best Serjt. now moved for a rule m§i to set aside the 
verdict, and have a new trial.* 


But The Court were clearly of opinion, tfiat since no 
debt arose upon a bill payable after sight, until a present¬ 
ment fo'?*payinent, and since there W'as no evidence ths4 
these bills had ever been presented for payment, there 
was no proof of a complete cause of action at any pre¬ 
vious time, from which the statute of limitations could 
run; they had therefore no doubt upon the ejuestion; 
and 


^ Refused the rule. 
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If arbitralors 
liare power to 
exuinine thepar- 
fie: in the cause 
they may waive 
the oljji’itioii 
taken to the 
<;omjM‘leiiry of 
■d. witnesH, that 
he has .such an 
interest that he 
ought to liavc 
been made a 
party. 

It i.sno ground 
'V)f nonsuit In an 
■notion on a con- 
tract, that a dor¬ 
mant partner, 
who is not privy 
to the contract, 
and is not party 
to the suit, par¬ 
takes (he bene¬ 
fit of the con¬ 
tract, and there¬ 
fore ought to be 
ioined as Plain¬ 
tiff. 

For such n- 
dormant part¬ 
ner could not 
maintain the 
action. 
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Lloyd v. Archdowle. 

jt^ECKfVIlLL Serjt. had obtained a rule nisf to set 
JL aside the award which had been nia.de in this case, 
on account of the adiiii.ssioii by the arbitrators of impro¬ 
per e\ idcnce. The action was brouglit for p^oods fur¬ 
nished by the I’Jaintiflj who w'as an ironmonger, hiver- 
morc, a w itness, who proved the delivery and value of the 
goods, was the principal manager of the PlaintiflT’s trade : 
and he received for his services a certain salary, and be¬ 
sides that, a certain proportion per cent, on the profits of 
the Plaintiff’s whole trade, and inclusively, on the profits 
of tln^ demand in question. The Defendant’s attorney 
insisted before the arbifVators, that this made the witness 
a partner, that he therefore ought to have been made a 
Co-plaintiff, and that the Plaintiff alone could not reco¬ 
ver. The arbitrator, after further examination of thff 
witness, awarded 28f. to be ppid to the Plaintiff. 

Marshall Serjt. now shewed cause against this rule. 
It might with equal propriety be contended that every 
broker who hag a per centage on the goods he sells for a 
merchant, is a partner with him. Not only would the 
Court assume that the arbitrators had found the fact that 

4 * 

the witness was not a partner, since they overruled the 
objection, and have made their award in favour of the 
Plaintiff; but they now expressly swear, that they were 
ol^^pinion that the witness was not a partner, and the 
ivjU^ess too expressly denies by affidavit thaf he wer con¬ 
sidered himself as such. Nothing is shewn to impugn the 
justice of the award ; and the objection to the witness, as 
being incompetent on account of his interest, was never 
taken before the arbitrators. 


Peclivscll 
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Pcchocil in support of liis rule. The objection 
founded on t!io partnership involves the objection to the 
admissibility of the evidence. Ibwwg* v. Axle/l, 2 fl. Bl, 
2^2. is in point. The bills were delivered in the name of 
Lloyd and Co. and the Court will easily presume that 
Llo^d and Co. means Lloi/daixA Livermore: and then the 
objection amounts to this; that the arbitrator has exa¬ 
mined the parties in the cause, wdiich if he is permitted 
by the rule of court to do, yet it is a discretion which no 
arbitrator ought to exercise. 


1810. 

Lloyd 

D. 

AaciiBoWLr. 


MA vsFi ELD C. J. The question as to the partnership 
was decided in the case of Maieman v. Gillelt (a), which 

was 


(fl) Mawman V. Gielett. Ftb. ir,, 1809, 

THE Plaintiff declared, that promise was usually insured A contract to cio 
in consideration that he would against,- and became totally ^eitainworkwitli- 
employ the Dt'-fendant to print lost, and was a loss usually in- Uisurc froni fi”e 
certain works for the Plaintiff, sured agigpst, and that the the employer’s 
on paper to be delivered by Plaintiff at the time of the loss materials,'does not 
liiiu to the Defendant, for a rras interested to the amount the employer 
iea--onable reward, the De- of the' said value^ and averred teri'X. within the 
fendanl undertook to cause a breach that the Defendant siv months. 


the Plaintiff to be insured 
against loss and damage usually 
insured against, ^that slnmld 
happen to the paper by fire, 
whilst the same should remain 
in the care and custody of the 
Defendant by virtue of that 
employment; the Plaintiff then 
averred, that he employed the 
Defendant to print certain 
works, and delivered to him 
pjipur of the value of 5000/-, 
and that while the paper rc- 
niaiiied iirifis cate and custody, 
Ihc same was consumed by fire, 
in such a manner., as to be such 
a loss as before the time of the 


had not insured. Upon the 
trial of this cause at Guildhall 
at the sittings after la«t Mi¬ 
chaelmas term, before Mans¬ 
field C. .T., the Plaintiff parti¬ 
cularly endeavoured to ascer¬ 
tain a point which had long 
•been disputed between the 
booksellers and the printers of 
the city of London^ whether 
there subsisted any general cus¬ 
tom of the trade, which bound 
the printers, so long as the pa- 
]>er delivered them for printing 
books continued in their pos¬ 
session to insure it at (heir own 
expence for the booksellers. 


And though by 
extending the 
time, the risk is 
prolonged, tlie 
Defendant conti¬ 
nues liable for loss 
by fire, unless he 
previously aban¬ 
dons tile contract 
on account of the 
delay. 

There is no ge¬ 
neral custom of 
trade by which 
printers are bound 
to insure for the 
booksellers the pa¬ 
per of tlie works 
which they print. 

If the ostensible 
proprietor of ma¬ 
terials enter into a 


contract for work to be done thereon, it is not necessary that in an action brought on the 
contract, another, wlio has secretly purchased a share of him, but is no party to the coutract^ 
slinnid be Joined as a Co-plaiiititf. 

Nor could siieh dormant partner sustain an action. 

'i'herefore the dormant partner is a competent v^tness to prove the contract- 

The 
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was an aetion brought by Mawman^ a bookseller^ against 
the printer, for not insuring the travels of Anacharsis; 
and it appeared that several other booksellers, and 

amongst 


The facts -were, that Matsman 
had employed Gillctt to print 
a Dictionary and the Travels 
of Anacharsis. Gillctt engaged 
to print the latter work in six 
months, and to insure the 
Plaintilf’s paper: he was to 
begin it in January ISO6,which 
he accordingly did. Matsman 
referred Gillctt to Beaumont 
the editor, for copy: it was 
not furnished so fast as the 
printers wanted it. Gillctt re¬ 
peatedly complained of it, and 
often applied both to the Plain¬ 
tiff and the editor Ifcr more; 
but on account of a domestic 
affliction whicli Beaumont had 
sustained, the copy came so 
slowly, that one or two sheets 
still remained to be printed, 
when ill December 1809, a liie 
happened in the Plaintiff’s 
printing-house, , which con- 
lumed the whole of these two 
works. It appeared that the 
Plaintiff had sold about 
hundredth shares in these 
works to various persons*, but 
he was the only pei’hon know n 
to the Defendant in the con¬ 
tract. Evans, a witness who 
Wte called to proiue the con¬ 
tract, had purchased some of 
the shares. It was objected 
that Evans was not an admis¬ 
sible w itiiess: the Chief J us- 
tice however received his evi¬ 
dence, reserving the point. 
The jury found a verdict for 
the Plaintiff upon 1L<1 Defend¬ 


ant’s express undertaking to 
insure, hut disaffirmed the ex¬ 
istence of any general custom 
ill the trade. 

Vuughan Serjt. on a former 
day in this term moyed for a 
rule ?iisi to fot aside the ver¬ 
dict, and enter a nonsuit, upon 
two grounds. First, on the 
point reserved, that the testi¬ 
mony of Evans was inadmic- 
sihlo; secondly, that the De¬ 
fendant was discharged by the 
Plaintiff’s laches, in not sup¬ 
plying the whole of the copy 
wiihiii the six months, W'ithin 
which the Plaintiff had en- 
«gaged to print it. It was a 
very different thing whether 
the Plaintiff were bound to in¬ 
sure for twelve months or for 
six; and the editor, who ought 
to have supplied copy faster, 
was the Plaintiff’s servant, 
not the Defciulant’s; and after 
^ the period had expired, iu 
which the work ought, by 
the mutual exertions of both 
parties, to have been com¬ 
pleted, tbeordinary rule would 
apply to this loss : the Plain¬ 
tiff must bear the btfs of .his 
paper, and the l>efendant the 
loss of his printing. The De¬ 
fendant from time to time re¬ 
monstrated against the delay, 
which was all he could do to¬ 
wards performing his part of 
the contract. 

The 
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amongst them Evans, a witness, had a share in the work-; 
but inasmuch as Evans had never contracted with Gillett, 
but JSlawman was the only ostensible man, the Court 
held, that he was the only proper Plaiiitift*; and with 
good reason: for the only acting partner might* owe 
much money to tKe Defendant, which the Defendant 
might set off; but if the Plaintiff and the dormant part¬ 
ner had sued, that debt of the acting partner could not 
be set oft*. There is a material distinction between the 
case where partners are Defendants, and where partners 
arc Plaintiffs: if you can find out a dormant partner De¬ 
fendant, you may make him pay, because he has had tlio 
benefit of your work: but a person with whom you have 
no privity of communication in your contract, shall not 
sue you. Young v. Axldl was a case against a dormant 


1810. 


Lloyo 

V. 

ArCBSOW£.E« 


The Cowrthehl, that as tliere 
was uo proof of any express 
coiilract from the Plaintitf to 
the Defendant to supply the ' 
whole copy in six months, 
the Defendant’s engagement to 
print it in six months was only 
conditional, in ctse the copy 
should be supplied fast enough, 
but it did not create, by infer- 
encp an engagement by, the 
Plaintiff to furnish it in that 
time: it would be an answer 
to any action that might be 
brought against the Defendant 
for not printing the work 
within the six months, to say 
that the*-cop3& was not sup¬ 
plied fast enough: but here, 
notwithstanding the delay, the 
Defendant went on with the 
printing as fast as the copy 
came; and so long as he con¬ 
tinued to print, his contract 


to insure continued: there was 
no abandonment of the con¬ 
tract on his part, and mere 
complaint of the delay was not 
sufficient: if he had wished to 
exonerate himself from all fur¬ 
ther risk, he should have re¬ 
quired the Plaintiff to take 
back the work. 

The Court refused the rule 
» upon this point, but granted 
it on the point reserved. 

SkephertlaxiA Lens Scjjts. on 
this day shewed cause against 
the rule, which 

Vaughan and Onslow Serjts, 
endeavoured to-support. 

The XJourt discharged the 
rule. See the reasons in Llo^d 
V. Archbowle, supra. 

partner 
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partner who had an annuity. That principle has long 
and long ago been decided. There is nothing in the 
objection ; the arbitrators have, by the rule of reference, 
liberty to examine the parties in the cause, and in many 
cases justice cannot he attained witliout it. 

Rule discharged without costs. 


[IN THE EXCHEQUER-CHAMBER ] 

(Before eleven Judges, Baylky J. I)eing absent.) 


,May 19 . 


The King v. Treble. 


The maker of f I ^HE prisoner was indicted in nine several counts, 

, , for the several offences of foi-jg^inR, uttering, and 

ing to be pay- 7*“ . , © o’ 

able on deinuiid disposing and putting aw ay as true, a certain false, forged, 

at his own abode and counterfeited promissory note, of the following tenor; 

or at a London r .. 1 , 1.1 j ii ji 

banker’s and * promise to pay the bearer, on demand, ten pounds, here, 

not paid ai or at Messrs. RamsboUom^ Ndimtan^ Ramsbottom, and Co., 

com*^ ef *'*t*'^the 1st day of Juli/ 
neS^To^prVvc 1808. For Francis, John, and James Kclk'^ay, Jno. 
•whothtT he has Kelleway. With intent to defraud SamiA'l Hawkins and 

ruhe'Vaiikw’s Phillips, Messrs. Kcllewny, and Messrs. Ramshok 

where it pur- tom and Co. respectively. The prisoner was tried at the 
ports to be pay- J/orsham l^ent assizes 1810, before A/r/erfoww/dC. B., when 

^ The counter- the jury found him not guilty of the forgery, but guilty 
feit making of on all the other counts. The evidence was, tliat the 
any part of^a prosecutors, Messrs. Kelkway and ("o. were bankers, re- 
whicirmay give at Fordingbridge in Iluwpshirc, froui. wliQBce they 

it a greater cur¬ 
rency,isforgery. 

TWefore if a note he made payable at a country banker’s, or at his banker’s 
in London, who fails, it is forgery to alter the name of that London banker, to 
the name of another London banker, with whom the maker makes his other notes 
payable after the failure of the first. 

issued 



IN THE Fiftieth Year of GEORGE Tit. 

i<;siled their re-issuablo notes originally made payable to 
bearer on demand, there, or at the banking-house of 
Bloxam and Co. in London : about the 14th of September 
180.% upon the failure of that hdiise, the prosecutors 
,appointed another^ banking-house in Zpndon, Ohat of 
Messrs. Ramshottom and Co.) at which their notes were 
henceforward to be paid ; and caused an engraving to be 
made, containing merely the words “ Messrs. RamshoU 
tom and Co.,” and having printed these words on small 
narrow slips of paper, they covered the words in their 
notes, Sir Matthexo BJoxum and Co.,” with these slips 
of new printing, which they fastened on with gum water. 
In 1809 Messrs, il/o.v r/w? and Co. having paid for the 
prosecutors a number of there notes, amounting to about 
730/. made them up into a paper i)arcel directed to the 
prosecutors at Fordinghridge, and booked the parcel at 
the Swan with two Nvchs in Lad-lane^ luondoti^ to be sent 
to them by a coach; but the parcel w'as either lost or 
stolen betweenXowr/oK and iS'a//.v/»«r^,aiid itncverreached 
the prosecutors’ hands. It appeared that the note in 
question was one of these lost notes, of which many 
were found in the possession of the Defendant who passed 
it off, having aj^lip of paper bearing the words Ramsbot- 
tom and Co., pasted over the words Bloxam and Co., in 
like manner as the prosecutors had altered their other 
notes. In order to identify the note, one of the Kellcways 
was called as a witness, who proved that the parcel con¬ 
taining the notes so sent, was iieVer delivered to their 
bouse; consequently that the name of Ramshottom was 
not affixed by themselves; and the guard and coach¬ 
man who accompanied the coach to Salisbur?/, profdH 
that the parcel never arrived so far on the road as that 
place. 

Knowles Common Serjt. for the Defendant, objected 
first, that this alteration did not amount to tlic offence of 

* Ibrgcrv, 


m 

1809. 

The Kts# 

V. 

TBEBtr. 
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torgiery. Secondly, that Kellcuiai/ was not a competent 
witness to prove that the alteration was not made by 
himself or partners. The Chief liaron overruled the ob¬ 
jections, but respited«the judgment until the opinion of the 
twelve judges pould be had thereon. 


Knowles for the prisoner. Forgery, which is not de¬ 
fined by the statutes, is described by Uawhins, P. C. 
c. 70. s. 2. 4. It is not clear that at the time of waiting 
that passage the Qiakihg of a false promissory note would 
have been a forgery. The autlior in explaining his de¬ 
finition, expressly says, that to constitute a forgery, the 
alteration must be in a material part of the instrument: 
and he cites 3 Inst. 169. and 2 Mo. 619. Blake v. Alien. 
In that case the obligee of a bond, conditioned for the 
good behaviour of his apprentice, altered the penalty’ 
from pounds to marks, and because it made the bond 
void, and diminished the duty to himself, the Court of 
Star-Chamber held it w’as not a punishable forgery; 
otherwise if he had increased the sum, or if he had di- 
minished the sum with intent to prejudice any one. So, 
if a conveyance of the manor of Dale be altered by in¬ 
serting the “ beautiful” manor of Dale, it would be no 
forgery, because it is wholly immaterial. If the notes 
had been altered in a material part, as by accelerating 
the day of payment, that would have been a forgery. 
Master v. Miller, 4 T. R. 337. But not so, where gn 
alteration in the day*of payment does not accelerate it. 
Jackson v. Piggot, CartJhibO. The place of payment 
is not of the essence of this note: the payment of the 
"*nioney is the substance of the contract, and it^is imma¬ 
terial where it is to be paid: if it were not so, it would 
be necessary in every declaration upon a promissory note, 
to shew where it is made payable, which is not required. 
To make the bill good, it is only requisite tliat a holder 
ahouid be able to resort to some solvent person. On this 



IV the Fiftieth ‘Year of GEORGE 111. 


SSI 


bill there is a solvent person, the house of the drawers^ 
and they alone; for tlie instrument is not, nor does it 
purport to be, obligatory on the bankers to pay it. The 
criterion whether this be a forged note or not, is to see 
whether it is still available against the makers; and it 
cannot be (picstioiied but that they are stiU*liable thereon. 
Consequently, the charge of forgery is gone ; for the le¬ 
gislature never meant to inflict death as the punishment 
for the intent to defraud, where the act, when conipletcd, 
never can derruud. but leaves the instriuneut such, thatafler 
the prisoncjr’s death, the holder may still enforce it by law. 
If the holder then is still entitled to recover, he cannot be 
thcrebjf defrauded. If Messrs. Jlaimlwitom had paid the 
note, they would have become the holders, and therelbre 
would have their rejnedy on the bill. Tlie makers cannot 
l)C defrauded ; for as to them, the act only goes to obtain 
payment of the note, and their promise to pay the money 
is genuine, and the place whore it is to be paid is not es¬ 
sential to the contract. Secondly, There was no suffi¬ 
cient evidence to prove, that this name was affiited with¬ 
out the authority of the Kcllewaj/s. It was urged that 
KeUewny W'as called, not to prove the forgery, but for 
an iiidififereiit purpose, to prove that the parcel of notes 
never arrived; Trom whence it would follow as a neces¬ 
sary inference, that the note was altered w'lihout the au- 
'thority of the makers: but there is np reason in the dis¬ 
tinction : a party who canndt be called directly to prove 
that the note is a forgery, cannot be permitted to do it in¬ 
directly. Rvx v. 18 East P. C. 996. Adams B. 

refused to permit the executor of a person whose name 
was forged, tp prove the hand-writing of his testator, •or 
the declarations made to him by the prisoner, on account 
of the interest he had as executor. 


1810. 


The Kins 


r. 

Trfble, 


Gurtiej/ for the prosecution. Unless the principle of 
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Jlex V. Bunting be carried much further than it has hi¬ 
therto ^nne, the objection to the evidence of Kdleway is 
of no avail. \^Mamf.dd C. J. It appears that, the loss 
of the notes was sufficiently proved by other evidence in¬ 
dependently of AicV/caJoy, for the p^uard and the coachman 
found, that wKen they reached Salidfun/ the parcel was 
gone. But KeUewai/ w'as not interested; for in this case 
Ramshottoms had not paid the note. And therefore the 
question is not, whether if they had paid it, the Kdiezvaj/s 
would have been interested in swearinsr that they had 
never authorized the payment, on the ground that a com¬ 
mission would be due to Ramshottoms in addition to the 
amount of the note; but here, since RamshoHon^ have 
not paid the note, whoever might hold it, equally had 
a claim on Keileway ; and KelJcway was therefore dis¬ 
interested.] As to the first point, the alteration in the 
place W'here the note is made payable, gives the bill a fic¬ 
titious degree of credit, w^hich it W'ould not otherwise 
have; any circumstances which may induce persons more 
readily to accept the security of the note are material to 
the instrument; and therefore the counterfeiting of them 
is a forgery. In order to give currency to the note, the 
prisoner hilsely represents that the makers have under¬ 
taken to pay it at Messrs. Ramshottoms; had it continued 
payable at Fordinghridge only, no person at a great dis¬ 
tance from that place, would accept the note in payment. 
It is said that it could not'defraud the bankers : but it is 
a frequent case that persons are condemned for forgery 
in having drawn bills on bankers in the names of fictitious 
persons. 

Knowles in reply. This is no forgery; but if it be one, 
Keileway is not a person competent to prove it of him¬ 
self, or to add weight to the evidence of others ; and the 
Court cannot apportion the share which the testi¬ 
mony 
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tnony ofthe respective witnesses had on the minds of the 
jury in producing this verdict. The only species of credit 
which the law recognizes, is not that by which merchants are 
influenced in the choice of securities, the superior opu¬ 
lence or good faith of those wlio are made responsible on 
the instrument, but aonly the number of pdTsons who are 
legally liable : if a genuine bill is circulated with six. in¬ 
dorsements, of which three are fictitious, that is clearly 
a forgery, because it purports that other persons are 
legally liable, who are not so; but this alteration does 
not increase the number of persons who may be sued on 
this instrument. The increase of credit obtained from 
any other circ^stances represented as attending the bill, 
cannot make the alteration a forgery. 

Cur. adv. vult. 


The Ki>c- 


V. 

Thebi.f. 


Sentence of death w’as afterwards passed on the pri¬ 
soner. 


(«) At the Sussex I^ent as¬ 
sizes ISIO, Lord Eltenborough 
^ C. J. doliverod the opinion of 
the Court. 

The Judges held that the 
act done hy the prisoner was a 
false making, in a circum¬ 


stance material to the value of 
4:hc note, and its facility of 
transfer, hy making it payable 
at a solvent, instead of an in¬ 
solvent house. (jSjc rel'iHone 
Mri. Walford,') 


TOI.. II, 
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In an indict¬ 
ment for felo- 
jiiou!>iy dispos¬ 
ing and putting 
aw^ty counter¬ 
feit bank notes’) 
it is not neces¬ 
sary to aver to 
uhom the note 
H as so disposed 
of. 

The intent to 
defiaud the 
bank consti¬ 
tutes the of¬ 
fence, and it is 
nvrt done away 
by the circum¬ 
stance, that the 
notes were fur¬ 
nished by the 
piisoner in con¬ 
sequence. of an 
appllculion 
made by an a* 
gent employed 
thereto by the 
bank, and that 
they were de¬ 
livered to him 
as forged notes, 
for the purpose 
of being dispos¬ 
ed of by that a- 
gent. 


The King v. Holden, Law, Smith, Hartley*, 
Draper, afnd CuDWdRTH. 

T hese Defendants were severally indicted, tried, and 
convicted before C'hanihi'c J. at the JjaruMstcT sum¬ 
mer assizes 1809, for knowingly disposing of forged bank 
notes. The form of the indictment was the same in each 
case. The first and third counts in each, (upon which no 
ev idence was given,) charged actual forgery. The gecond 
count in eacli charged, that the prisoner, on the 15th day 
&c. with force and arms, at R. in the county of Lancas¬ 
ter^ feloniously did dispose of and put away a certain false, 
forged, and counterfeit bank note, the tenor of which was 
as followeth, (an exact copy set out,) with intent to de¬ 
fraud the Governor and Company of the Bank oi Eng¬ 
land, he (the prisoner) at the time of his so disposing of 
and putting away the sanib forged and counterfeit bank 
note, then and there, well knowing such last-mentioned 
note to be forged and counterfeited, against the form of 
the statute, &c. &c. The fourth count differed from the 
second, only rn describing the forged instrument to be a 
« promissory note for the payment of money,” instead of 
calling it a bank note. In the course of the evidence it ap¬ 
peared that the notes in question were disposed of to John 
Shaw and James Whitehead, the principal witnesses 
against the prisoners, who, in consequence of a great 
forged bank notes having been circulated in 
the neighbourhood, were employed by the magistrates, 
with the approbation of the agents for the bank, to detect 
those who were suspected to be utterers. The prisoners 
did not pay the notes to Shaw and Whitehead as genuine; 
but those persons, for the purpose of detection, applied to 
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the prisoners, as supposed dealers in forged bank notes, 
to purchase them; and the prisoners accordingly pro¬ 
cured them, and sold them as forged notes; so that Shaw 
and Whitehead were not deceived or defrauded in any of 
the instances; nor were any of the prisoners the first mov¬ 
ers in the transaction they had with the T^itnesses; neither 
did it appear by any direct evidence, that either of the 
prisoners, when he was first applied to, had any of the 
notes in his actual possession; but they respectively pro¬ 
duced them at meetings which took place subsequent to 
such first application. The rest of the evidence was full 
and satisfactory, and the four first named prisoners were 
convicted without any objection being taken to the form 
of the indictment, or to the insufficiency of the act of dis¬ 
posal to constitute the offence created by the statute; but 
upon the trial of Draper, it was objected on his behalf, 
1st, that the indictment was insufficient, as being too ge¬ 
neral, neither stating in what manner, or to whom, the 
notes were disposed of and put away. 2dly, That the dis¬ 
position of the notes established by the evidence was in¬ 
sufficient, inasmuch as thef prisoners were solicited to 
commit the act proved against them, by the bank tliem- 
selves, by means of their agents : on this point the pri¬ 
soner’s counsel* referred to the case of Mac Daniel ated 
Others, 10 Slate Trials, 432, &c. Chmnhre J. over-ruled 
the objections. The convicts all received sentence; but 
the learned judge thought R proper to respite execution 
in order to take the opinion of the-judges upon the objec¬ 
tions. 

The case was argued in the last Michaelmas term, be¬ 
fore the tw'clve judges in the Exchequer Chamber, Jbf 
Yates, for the prisoners. He contended that no person 
could so put himself in the place of a judge, that he could 
be innocent in procuring the repetition of a crime for 
the purpose of punishing it, and that a material distiiic- 
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tiofi was to be drawn from the cases of Mac Daniel^ Fos* 
ter^ NorderCs casCy Foster, 129. and Egginton and 
Others, 2 Eos. ^ Pull. 508. S. C. 2 East, P. C. 666. 
taken tog'ether, namelj, that when the ofifence originates 
with the person supposed to be prejudiced by it, the pro¬ 
perty cannot be *said to betaken inveto domino, [Lord 
Ellenhorongh and Mansfield, Chief J ustices, desired him 
to shew how he could so apply this principle, as to make 
the assent or dissent of the dtsponee at all essential to this 
offence, which is defined by the statute to be the dispos¬ 
ing of and putting away forged bank notes.] In like 
manner it is no offence to commit a cheat or uso a false 
pretence by the procurement of the person to be affected 
thereby. In Ward's case, 2 Str. 747. and 2 Ed. Ray, 
1461. it was held that a forgery must be of such an in¬ 
strument, that if it had been true, it would have been to 
the damage of some one; but this act could not be to the 
damage of the bank, whether they are considered as agents 
for the crown, as an independent corporation, or as in¬ 
dividuals ; for they knew that the notes were forged, and 
therefore could not be decciw^d thereby: all the offences 
created by the statutes on this subject, of 2 G, 2. c. 25. 7 
G. 2. r. 22.15 G. 2. c. 13. LI. 18 G. 3. c. 18. and 45 G, 
c. 89. are made offences only witli reference to the party 
who is to be defrauded thereby, and in all of them the in¬ 
tent to defraud must be considered. Since Shaw and 
Whitehead were employed liy the bank, the bank must be 
considered as identified with them, and having entirely 
the same privity. Consequently, there could be no in¬ 
tent to defraud the bank, unless there was an intent to 
^dgfraud Shaw and Whitehead; and it is quite clear on 
the evidence, that neither was there any attempt to de¬ 
fraud them, nor was it possible that they could be de¬ 
frauded thereby, because the notes were not paid to them 
as genuine, but as false notes. A master is quasi crimi? 

nallv 
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nally answerable for the acts of his servants. Rex v. 
Bower, Cowp. 323. 

Secondly, The indictment is insiifGcient; for since the 
immense issues which have taken place of smalt liank 
notes, the setting forth the tenor of the note conveys no 
information at ali to the prisoner of tlm transaction on 
which he is indicted : the same note may pass many times 
through his hands; and as the day, year, and place have 
long been considered immaterial, it is necessaiyr that the 
indictment should point out the name of the person to 
whom the forged note M'as disposed: In Jones's case, 
JDougt-^ 302. although the special verdict found to whom 
the note was put away, yet it could not cure the defect of 
the indictment, which omitted to state that circumstance. 
[Lord EUenborough C. J. observed, that the presentin¬ 
dictment contained every word which the statute uses for 
constituting the offence.] There arc many cases where 
that is insufficient. Thus, in an indictment for obtaining 
money under false pretences, the false pretences must be 
set out, though the statute does not require it. On the 
stat. 9 G. 1. c. 22. the black act, an indictment for setting 
fire to a house must aver it to be done wilfully and mali* 
ciously, because those words are essential to constitute ar¬ 
son ; yet those words are not in the statute. So in an in¬ 
dictment for sending a threatening letter, .the threatening 
letter must be set out. So an indictment for stealing goods 
from a furnished lodging, nvist stiite by whom the lodging 
is let. Rex v. Ann Pope, 1 J^eack, 377. So on the 
statute of 8 4$): 9 W. & M. an indictment for putting ofl 
counterfeit coin “ to divers persons,” was held ill, where 
the person was known, though the statute says, “ to aq) 
person or persons.” 1 East, P. C. 180. [Lord EUen- 
borough C.J. and Jjawrence J. observed, that this statute 
did not contain the words to any person or persons, bu 
to put off, with intent to defraud the Governor and Coin< 
pany of the Bank of England.l 
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JLamby for the prosecution. As to the last objectioiij 
the precedent of this indictment has been in use more 
than forty years; it was settled by the ablest lawyers of 
the day, and numbers have suffered upon indictments thus 
framed : it states the nffcnce in all the words used by the 
statute. The napae of th^ person to wjiom the note was 
put away, could not convey more full intelligence of 
the offence, than the tenor of the note exactly set forth: 
the analogy drawn from other statutes is not applicable ; 
nevertheless it may he observed, that if the tenor of the 
threatening letter, and the false token be set out, it 
suffices. The indictment for putting off cefunterfeit gui¬ 
neas to divers persons unknown, comprehended several 
felonies under one count; but although Iloll C. J. who 
tried the prisoner, said the names should be set out, she 
was nevertheless convicted on that indictment. The old en¬ 
tries in Tremain and other books, do not state to whom 
the forged note was uttered or published, but only that 
it was uttered or published with intent to defraud. The 
offence does not consist in the actual defrauding, but in 
the intent to defraud; and al^ough the prisoner did not 
intend to defraud the witnesses, and to pass the note to 
them as genuine, it was his intent to defraud the bank, 
and he sold the notes to the witnesses at an .inferior price, 
for the purpose pf their uttering them to defraud the bank. 
Of the witnesses’ agency for the bank there was no proof; 
but still, if there had been, ij[ was not therefore, as is 
said, impossible that the bank should be thereby defraud¬ 
ed ; for their agents might have practised a fraud, and 
passed the notes instead of keeping them. Many persons 
have been convicted of uttering notes, bought for the 
purpose of convicting them. Rex v. Palmer^ 1 Nem. 
Rep. 06. it was held a complete offence to deliver a 
forged note to another, to the intent that that other 
should utter it as true. The bank did not employ the 
witnesses for the purpose of obtaining these specific 

notes, 
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notes, but generally for the detecting all counterfeit 
notes. 

Yates in reply. If the treachery of the servants of the 
bank would make the offence of the utterers complete, it 
would be putting t^je lives of persons in tfie power of the 
bank and their agents. The putting off base money is an 
act of treason against the state, and not, like forgery, an 
offence against individuals only, which accounts for the 
case before Lord Jlolt. As to Palmefs case, the only 
question was, whether he was accessary or principal: if 
he adopted the iict of Hudson, he was the utterer; but it 
never could be alleged or proved that he uttered the note 
with intent to defraud Hudson. 

Cur. adv, vult. 


1810. 
The Kino 

V. 

HojUDEN 

aud Others. 


The J udges did not afterwards pronounce any opinion, 
but the prisoners were executed according to their sen> 
tencc. 


The King v. Stock, alias Stockton, and Edwards, 

alias Dudley. 


Nov. 11. 


T hese two prisoners wftre tried and convicted be- The servant 
fore Chamhre J. at the summer assizes, 1809, at 

iicrs in trade had 

Carlisle, upon an indictment for burglary. The burglary weekly wages, 
was charged to have been committed iu the dwelling-house »®d three rooms 
of William N^oore, Thomas Harrison and 

Whitehaven. There nas full proof of the prisoners the bank and 
breaking and entering in the night, and stealing money, hrewery-office 

with which it communicated by a trap-door, and a ladder: a burglary being com¬ 
mitted ill the banking-room, it was held (hat it was well laid to be in the dwell- 
iit]g-house of the three partners. 

biUs, 
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bills, and notes to the amount of between nine and ten 
thousand pounds. Sentence of death was passed upon 
the prisoners; but the learned judge not being satisfied 
that the house could, under the circumstances of the case, 
be considered as the dwelling-house of Jl/oot'e, Harrison, 
and Hamilton^ the prosecutors, respited the execution. 
The evidence was, that the prosecutors were partners in 
their business of bankers, wliich business was transacted 
in the lower rooms only of the house in question, of the 
whole of w'liicJi house they were the owners. They were 
also partners in a brt'wery concern, which they car- 
j'ied on in some adjoining premises. The lower rooms 
of the house were three in number, to which there was 
but one entrance from 'without, which was by a door 
opening to the street, being the door broken open to 
commit tlie felony. It opened into one of the three 
rooms, and in that room the clerk's business relating to 
the brewery was transacted. That room communicated 
by a door-way with an inner room, where the banking 
business was done, and w'here the cash, notes, and other 
valuables were deposited, aqd locked up at night in an 
iron safe. That room communicated in the same manner 
with a further room, which was the private room of the 
partners. There were two locks to the puter door, one 
of them a lar^e one, the other a smaller: one of the 
clerks had the custody of the key of the larger one, and 
two other clerks had each a key of the smaller one; no 
person slept in any of these rooms; but when the outer 
door was locked up at nights, on leaving the offices, the 
clerk who kept the large key left it in the care of the 
person who inhabited the upper rooms of the house, 
Trdm whom it was received on returning td the offices in 
the morning. The upper rooms were inhabited by John 
Stivenson, who was servant to the prosecutors in their 
brewery business, as their cooper, at weekly wages, with 
firing and lodging for himself and his family. The 
/ contract 



IN THE Fiftieth Year of GEORGE III. 




contract as to the lod^ing^ was not, in general terms, that 
he should be provided w'ith lodging, but that he should 
have the particular rooms, which he did inhabit, for the 
lodging of him and his &mily; and to that part of the 
house there is a separate entrance from without. His 
employers kept there some papers of ilb consequence. 
There was no communication between the upper rooms 
and the lower ones where the offices were, except that 
there was a trap-door in the floor of one of the upper 
rooms, and a ladder whereby to go down into the lower 
part. Since the robbery it had been constantly used in 
order to bolt the street-door of the offices in the inside for 
better j^ecurity; but none of the witnesses knew of its 
having ever been used for any purpose previous to the 
robbery, although it might have been so used at any time, 
the trap-door having never been kept locked or fastened. 
There were nine windows in the lower rooms, and only 
six in the upper rooms ; the six were assessed in the name 
of Stevenson^ but his employers paid the duty. The rooms 
below were not charged with any window-tax, the asses¬ 
sors not considering them as inhabited. The questions 
were, 1st, Whether this inhabitancy could be considered 
as the inhabitancy of the prosecutors by their servant 
Stevenson, or wliether Stevenson by the contract became 
tenant, and the upper part of the house was his dwelling- 
house, and not that of the prosecutors. 2d, If these 
premises were the dwelling-hpuse of tHc prosecutors, the 
further question arose, whether there was such a seve¬ 
rance of the lower part, as to prevent its being included 
as part of their dwelling-house. 


1810. 

The King 
o. * 
Stocx 
and Others. 




The case was argued in the last Michaelmas term iu 
the Exchequer Chamber, before the twelve judges, by 
Raine for the prisoner, who contended, that the house 
could be the dwelling of the prosecutors only in one of 
two ways, by their inhabiting it either by themselves, 

which 



m 


CASES Ilf EASTER TERM 


which it was clear they did not, or by their servants; and 
he contended that they did not occupy it by their servant; 
because the evidence was, that Stevenson had half a guinea a 
week wages and this lodging; and it was in proof that the 
usual wages of a person in his situation were 14;. a week 
without lodging > he might therefore^ reasonably be consi¬ 
dered as renting these rooms at the rent of 3;. 6d. per 
week. The assessors too had assessed him for the window 
tax. Besides, Stevenson was clerk to the brewers, and 
not to the bankers. 

Lord Ellen BOROUGH C. J. Could Stevenson have 
maintained trespass against his employers for entering 
these rooms ? Or if a man assigns to his coachman the 
rooms over his stable, does he thereby make him a te¬ 
nant ? Whether the assessors formed a right or a wrong 
judgment, can make no difference; nor is it material to 
which trade Stevenson was a servant, for tlie property in 
both partnerships belonged to the same persons. As to 
the severance, the key of the trap-door was left with Ste* 
tenson, and the door was ne^cr fastened; and it can make 
no difference whether the communication between the 
rooms was through a trap-door, or by a common staircase. 

f 

Mansfielp C. J. Many servant? have houses given 
them to live in, as porters at park-gates: if a master 
turns away his servant, does it follow that he cannot evict 
him till the end of the year ? Could not the prosecutors 
have turned out this man when they would ? 

Cur. adv. vuU, 

S^o judgment was ever publicly given, bat the priso¬ 
ners were afterwards executed. 
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Eaves v. Dixon. 


Majf 21 . 


T his was an action upon the warranty of a horse. In an action 
The horse dieil a few days after the%ale; and on ©f a\or^se^the 
dissection it was found that the lungs were greatly in- Plaintiff must 
flamed and adhered to the ribs, and the pericardium, was positively prove 
an hundred fold thicker than in a state of health. Evi- * 


dence was given that the horse had been apparently in 
health and high condition down to the time of the sale 
and delivery; and several veterinary practitioners stated 
that the disorder was of so rapid a nature, that inffamma- 
tion of the lungs was sometimes known to begin, and 
proceed to mortification witliin the short space of three 
days; and that it was impossible that this complaint 
could have existed at the time of the sale, for if it hadj 
it would certainly have been manifested by a thickness of 
breathing. The Plaintiff called a ffirricr, who imputed 
the sleekness and facility with which the skin of the 
horse at the time of the sale nfoved over the muscles, to 
the water of a dropsy on the chest having gotten between 
the external skin and the flesh, and on his testimony, 
the jury, at the Chtildhall sittings after last Michaelma$ 
term, before Mansfield C. J., found a verdict for the 
Plaintiff. 


was unsound. 


Vaughan Serjt. in Easter term obtained a rule nisi to 
set aside the verdict, and Best Serjt. with him now endea¬ 
voured to support it; he said the evidence was doubtful, 
and the jury, who were the proper judges of that doubt^ 
had decided it. 


But The Court were clear tlmt the Plaintiff ought to 
have been nonsuited at the trial. On the warranty of a 
horse, it is not sufficient for the Plaintiff to give such evi- 

• denca 
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dence as to induce a suspicion that the horse was un¬ 
sound : if he only throws the soundness into doubt, he 
is not entitled to recover: the Plaintiff must positively 
prove that the horse was unsound at the lime of the 
sale. 

I Rule absolute. 


Ar«y 21. Johnson v. Greaves. 

Those ports of fTlHIS was an action of covenant upon a charter-party. 

&t. Domingo JL 'j'jjg declaration stated in substance, that the Plain- 

which are under ,1. oi- 

the dominion of covenanted, that tlie master of bis vessel, the IScn jLo~ 

Chrisiophe and mondy should receive on board, freight-free, a cargo at 

fag^Tn boostin' and proceed to any port or ports in the 

ty with France, island of St. Domingo, and that on her arrival there, after 
are neutral delivery of her cargo to the agents of the freighters, she 

Hcence ts^nec^s- board a full and complete cargo of coffee, 

sary to legalize cotton, indigo, and other lawful goods, and proceed to 
them^^ London, and there make a right and true delivery of the 

If a vessel be cargo unto the freighters, their executors, administrators, or 
chartered to assigns, agreeably to bills of lading. And it was agreed, 

kland**'i^ii^oT' running days should be allowed for loading at 

which k hostile, Portsmouth, and for unloading again at St. Domingo. In 

and part lieu- consideration w|^crcof, the Defendants covenanted, that 

freighter cove- would at their ow n costs undertake to procure a li- 

iiants to procure cence for the said ship, and would not only put on hoard 

aid ) Trades ^to*^ ^ cargo at Portsmouth for St. Domingo, and, on the ship’s 
lip ra o a . ^ 

neutral port of 

the island, it is no breach of the covenant that the freighter ha^ procured a licence 
which would not authorize the like trade to an hostile port. 

The master of a ship detained as prize, and libelled in the Prize Court at Jn- 
maica, gave bills of lading of the cargo to one who became bail for the ship and 
cargo there: held that the master had no authority to contract that the cargo 
should be sold in London, and the proceeds remitted back to Jamaica, the owners 
being ready to give a sufficient security to indemnify the bail in London. 


4 


arrival 
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arrival at St. Domingo^ put on board a full cargo of pro* 
duce for London^ at or within the running days, and days 
of demurrage therein mentioned, but also would pay the 
PlaintifT freight for the cargo at the rates therein men*- 
tioned, together with five per cent, to the captain on the 
amount of the freight) in lieu of primage, “pierage, and 
port-charges: 400/. on account of the freight to be paid 
immediately, and the remainder at the end of two 
months after the ship’s arrival at London^ and having re¬ 
ported at the custom-house, and upon a right and true 
delivery of her cargo. And it was provided, tliat the 
Defendants might detain the vessel on demurrage 20 days 
in the whole, above the 63 running days before men¬ 
tioned, at the rate of eight guineas a day. The Plaintiff 
then averred, that he took on board a cargo at Ports' 
niouth, and proceeded to St. Domingo, and after deliver¬ 
ing the outward cargo, received there from the Defend¬ 
ants’ agents such cargo of coffee, cotton, &c. as they 
thought fit to send on board; that the vessel sailed for 
London, and arrived, and there delivered the said cargo. 
He then averred breaches, 1. 9^hat the Defendants, their 
agents, &c. did not put on board at St. Domingo a com¬ 
plete cargo of produce for London, but only a partial 
and incomplete cargo, insuificient to load the ship by 80 
tons, by reason whercoji’ the Plaintiff lost freight to the 
amount of 720/. in respect of that quantity of produce, 
and five per mi/, thereon for j>rimage,*&c. The second 
breach assigned was, upon the Defendants’ refusal to pay 
demurrage for 20 running days above the 65 running 
days. The third breach was, that the Defendants would 
not load the ship within tlie 65 running days and 30 days 
demurrage, but detained the vessel after the expiration 
thereof for the further space of 6 days, without making 
any compensation for the same. The fourth was, that 
the Defendants did not procure a proper and sufficient 
licence for the vesselfor the occasion, by reason whereof the 

VCSS(*1. 
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vessel, and cargo put on board at S(, Domingo^ before her 
arrival at JLondjon^ for want of such licence having been 
procured, were seized and detained by certain officers 
and persons to the Plaintiff unknown, and conducted to 
the island of Jamaica^ and detained on and about the oc¬ 
casion aforesa'id 60 days; and also ‘tliat by reason of the 
premises the Plaintiff was put to great expence in the 
subsistence and expences of the master and crew at Jfl- 
muica^ and in and about the surveying and examining tJic 
vessel and cargo, and defending the same against con¬ 
fiscation, and in and about procuring and giving bail and 
security on that occasion. 5thly, That although the 
Plaintiff, on the ship's arrival vX London^ made^a right 
delivery of 6 tons of coffee, which had been loaded at 
Domingo, and although two months had elapsed 
since the ship had arrived at London, and been re¬ 
ported at the custom-house there, and since the de¬ 
livery, the Defendant had not paid the freight. The 
Defendants pleaded to the first breach, that they did 
load a full cargo at St. Domingo; to the second and 
fifth, that there was nothing in arrear; to the third, that 
they did not detain the vessel at St. Domingo after the 65 
days, and 20 days; to the fourth, that they did procure 
a proper and sufficient licence for the ^liip on that occa¬ 
sion; and to'the first and fifth they also pleaded, that 
the Plaintiff did not, on the ship’s arrival at London, 
make a right and true delivery of the cargo to the 
freighters or their assigns, agreeably to bills of lading, 
according to the effect of the charter-party. They also 
pleaded a set-off. The Plaintiff joined in the issues ten- 
dc\red on all the breaches, and demurred to the plea last 
pleaded to the first and fifth breach, and tendered issue 
upon the Set-off. Upon the demurrer, judgment was 
given for the Plaintiff. 

Upon the trial of this cause at Guildhall, at the sittings 
after last Michaelmas term, before Mun^eld C. J. it ap- 
( peared 
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peared that the Defendant had procured a licence, which 
recited, that the Defendants i^ere desirous of obtaining 
the royal licence and protection for the British ship 
Ben Lomond^"' fV. Barr, master, which they intended 
to load at Portsmouth with a cargo of British manufac¬ 
tures and Eart India produce, to convey and export the 
same to the island of St. Domingo, and also of obtaining 
the royal licence and protection for the importation (m 
return for the cargo so to he cjrporled) of specie, bullion, 
coffee, &c. or any other articles the growth or produce 
of the said island; and his majesty thereby directed, that 
the property of the De.tendant Greaves, and other British 
merchants, so to be exported to any ports or places in 
St. Domingo, which should not be under the immediate 
dominion of any of his majesty’s enemies, and aho the 
returns of the said cargo, consisting of articles of the growth 
and produce of the said island (except copper), to be 
brought back in the same ship, direct to some port of 
the United Kingdom, should not be liable to condemna¬ 
tion as prize : provided, tliat if the said property should 
be seized or detained, eitlief on the outward or liome- 
ward-bound voyage, as prize to any of his majesty's ships 
of war or privateers, and brought to adjudication in any 
of the courts of Admiralty or Vice-admiralty, it should 
be forthwith released upon a claim being exhibited, and 
sufficient bail being given to answer the adjudication 
thereof; but that it should Im upon tlie Defendant, or 
his agents, to make due proof of the circums^i^nces 
therein stated, and that every thing w'as had and done 
according to the true intent and meaning of that licence. 
The vessel received on board at Portsmouth a cargp, 
chiefly of coffee-bagging, of no great value, and sailed ; 
and on her arrival at Cape Francois, which was then 
under the dominion of Christophe, the roaster received 
from the Defendant’s agents there instructions to pro¬ 
ceed to Gonaives, another port in the same island, and 

. under 
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I 8 IO 4 ^ muter the same dominion, where he discharged his oi](« 
ward cargo, and received on board a valuable cargo of 
JOHNSON coffee and cotton, the produce of the island, in separate 
GeeaVes. parcels, respectively consign^ to the Defendants and 
other persons, for which he signed several bills of lad^ 
ing, deliverable to tlie respective eonsignees. On the 
29th of March 1808, the ship sailed from Gonaivcs on 
her homeward voyage, and on the 30th was detained 
by the Dandalus fi’igate, Captain Warren, who conceiv¬ 
ing on inspection of the papers, that the greater part df 
the cargo on board had not been shipped in return for 
the outwai’d cargo, within the scope of the licence, sent 
the ship and cargo into Kingston in Jamaica. Upon her 
arrival there on the I Ith of April following,' he restored 
to the master 73 bags of coffee consigned to the Defend¬ 
ants, which appeared to be purchased with the produce 
of goods directly exported from London, and libelled the 
remainder of the cargo as prize, in the court of Vice¬ 
admiralty at Jamaica. The master in order to procure 
the liberation of the residue of the cargo, without any 
other authority than that wfiich he possessed as captain, 
but thinking it the best thing for the interest of his em¬ 
ployers, agreed with Messrs.: Dicks and Co., merchants, 
resident at Kingston, that they should give bail for the 
ship upon terms of their suggestion, which he speci¬ 
fied in a letter addressed to them, wherein he stated, 
“ that it would be of grea^ advantage to all concerned, 
that bail should beogiven for the ship, so as to allow 
her to proceed in the fleet; and that if they would 
come forward on behalf of the conceril, he would 
• propose to offer them reimbursement in England for 
the amount they should enter into bon^ for, and all 
“ charges, and to be secured td them as followed, viz. 

to petition the judge tliat the cargo might be released, 

“ and delivered over to them ; to give them tlie bill of 
** lading for the 73 bags of coffee not libelled, deliver- 

“ able 


f 
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able to their order, to secure nil costs and charges; to 1810. 

“ give them bills of lading for the several other parcels 
‘‘ of goods of which the Oargo consisted, to secure the Johnson 

‘‘ payment of their several bills drawn at sight upon the Gbbavks. 

respective consignees of the several pa^ts of the car- 
(for sums specified in’ the letter, and together 
amounting tov7042/. 11s. being the estimated value of 
the respective consignments.) He added, “ that as the 
“ ship would lose her freight, provided tliey did not 
give the security required, and it thereby became a 
great object to her owners, as well as to the owners 
‘‘ of her cargo, that it should be carried into otfect, he 
Iherdby agreed, that in case the persons on whom the 
bills were draw n should not pay them, and the net 
“ proceeds of the produce delivered to Messrs. Tailor 
and Ilughart'i the agents of Messrs. Dicks and Co. 
should fall short of their amount, in such case tho 
“ ow'ners of the ship should only be entitled to one 
“ penny per pound for cotton, and 7s. Cd. for coffee; 

“ and it was understood aiyi agreed, that, should the 
“ person on whom the bills were drawn refuse to se- 
cure tlie payment to the satisfaction of Tiujlor and 
“ Hughan^ iii" hondon.^ then they should be at liberty"to 
“ insure the amount of sucli part as was so ^refused,-and 
« cliarge the expence to the^sales; but provided tie 
“ bills of exchange W'cre all duly paid and secured, then 
the frei^t would of course l>e settled, according to 
the former bills of lading.” Messrs. Dicks, and (’o. 
having given bail conformably to this proposal, the ship 
and cargo were liberated ; whereupon the master signed 
fresh bills of lading for the several parcels of good$, 
therein describing the goods as shipped by 
“ Co., and to be delivered at the port of London, to the 
*• order of the shippers or their assigns ; freight for the 
« said goods as per agreement, with primage and ave- ' 

“ rage accustomed.” He theh proceeded with the ship 
VOL. II. A a . and 
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Johnson 

o. 

Greaves. 


and cargo ibr London, and arrived. Tlie Court of Vice- 
admiralty in Jamaica condemned the goods as^emy's 
property, whereupon Dicks and Co. paid the captors the 
agreed value of thmn, and costs, and drew bills on the 
several proprietors of the cargo, in order to reimburse 
themselves that amount. The Plamtiffs offered to the 
Defendants to deliver them the 73 bags of coffee not li¬ 
belled, upon payment of the costs and charges which 
jDkks and Co. liad incurred in the suit instituted in Ja¬ 
maica, Taylor and Hughan eventually delivered the pro¬ 
ceeds of these 73 bags of coffee, which were sold by con¬ 
sent, the market being then favourable; but insisted on 
the Defendants' paying the sum of 489/. for the* costs of 
Dicks and Co., which they paid under a protest against 
the legality of the demand; and thereupon Taylor and 
Hughan delivered the coffee. The ports of Cape Fran¬ 
cois and Gonaives were not, at the time of this adven¬ 
ture, in the power of the enemies of Great Britain. 
Upon appeal brought in England, the sentence of the 
Vice-admiralty Court in Jamaica was / reversed, upon 
payment by the owners of the captors’ costs. The jury 
found a verdict for the Plaintiffs for the damages in the 
declaration, subject to the opinion of tlie Court upon the 
following questions: 1. Whether the licence which the 
Defendants had procured was a sufficient licence for the 
protection of th(% wbolo cargo, and such an one os it 
was incumbent on the Defendants to furnish; and sup¬ 
posing it were not, it was contended, that tlie Defendant 
was liable to pay demurrage for the time during which 
the ship was detained by the Daedalus. 2dly, Whether 
the delivery of the proceeds of the 73 v bags of cedfee, 
shackled as it was with the compulsory payment of a 
sum of money, to reimburse Dicks and Co. for the costs 
they had disbursed in Jamaica, was a suffiefont delivery 
within the meaning of the charter-party. Jt was re¬ 
ferred to arbitration, to ascertain the sums due to the 
^ Plaintiff 
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Plaintiff for dead foeiglit, the demum^ accrued before 
the Benlomond sailed from St. Domingo^ the 
murrage and eaptain^s expences occasioned by tbe de¬ 
tention by the ship Ikedaius^ and the amount of foeigfat 
due for tbe> 73 bags of coffee; it being; admitted, that 
480/. had been pai<f by the Defendants to the PlaintilK on 
account, the arbitrator was to decide, after the judgment 
of the Court should have been given on the points re¬ 
served, whether that s^um would cover the whole amount 
of such of the Plaintiff’s claims for wfaichthe Court should 
deem him entitled to recover; if it would, a nonsuit was 
to be entered. 

Accordingly Seijt, in term, having obtain¬ 

ed a role trisi to set aside the Verdict and enter a nonsuit. 


1810. 



JotfNTOH 

V. 

Gaesves. 


Shepherd and Best Scrjts. in this term shewed cause: 
they contended, tlmt the master was empowered by the 
necessity of the case, to pledge the 73 bags of coffee as a 
security for tbe costs. Tl^y were the only security he 
could offer, the ship and the residue of the cargo being 
the subject of litigation; and if he had not done it, the 
Defendants would have had to appeal a^inst the decree 
of the PriEe Court of Jamaica, but the sentenceF would 
now have stood unreversed. If the vessel had been de¬ 
tained for want of security, this cofl^e, aUhough libe¬ 
rated, would have been of no value, not being saleable 
m Jmtdic9f and the interest of tlie consignees therefore 
requured that it should be pledged for the costs, for the 
purpose of enabling the ship to bring it home. If the 
Defendants disputed the lien thus created on this pait of 
the caigo, they ought not to have accepted the proceeds 
of the sale: by that acceptance they admitted the lien. 
If the coffee had been delivered in specie to the Defend¬ 
ants, thdy must have paid freight for it. Having had the 

A a 3 benefit 
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benefit ef sellings it in a fiiTourable market, they cannot 
now eay that tiiej are not linlfie to pay the freight. 

'^**^**®* 2. The Defencbate did not perfi>rm their coyenantj Ul 

GacATDs. not having obtained a proper licence and safe .conduct 

for the ship. T^e intention of governfoent in grantmg 
timse licences is to obtain a maiicet for British produce, 
or for Emt Isdia goods, which we are equally uitfsresled 
in selling | and tiiey therefore anthoriese a vessel to bring 
back from St. Domingo ^ only that cargo which tihe sale of 
the Britisk coonaodity exported thither #iU enable ike 
merclrant to purchase, and no more. A licence, they 
saidy'was never granted for a vessel to go out in ballast ia 
order to bring home a cargo, except in particular^ases, 
when the produce of the ^ foreign country is particularly 
wanted in England^ as wheat or brandy from France may 
be. If the exportation of a very Small value in British 
goods exported would legalize the importation of a very 
lai'ge value of foreign produce, this would difosr little 
from the case of a ship sent out in ballast. The lan<r 
guage of the licence was npt in this case, as it some-' 
times is, for the return cargo of the said skip, but for the 
returm of the said cargo, and there is an express proviso 
that the licence dbttQ.not protect any otlmr pnqjerty on 
bomfd the said ship, except the property of the said J. P* 
Greofces, and'othcMr British merchants, being ^ the descfip* 
tion therembefnre specified, that is, being the returm of the 
said cargo. The circumstance of costs being allowed by 
the Court of Appeal to tbe captors, shews that the ship 
was improperly navigated, or that there was something 
irregcdar in the conduct of the captured; othcnwise it ts 
mote usual to give costs to the captured party; and if it 
is said that this sentence was given by way of compro* 
rotse, then the sentence of condemnation stands u«we» 
versed. The intention of the contracting parties was, 
that the Defoiidants should, at all events, obtain auch m 

licence 
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Jucns and Vaughan, Seijte. contrd, it has been twke 
adjudged that no licenoe is necessary for trading to the 
dominions of Chistophe in St, Domingo / but they 
are like any other neutral or allied port: first in tho case 
of the Manilla, 1 Mdmards^ Rtp, 1.; and again hy the 
Master of the Rolls, in the case of the Phctnix JHgntei 
and the issue joined on the validity of the licence obtained, 
is whdily immaterial to the merits of itlie cause. It was 
clearly agreed on all hands in the Court of Appeal, that 
the judgment of the Prize Court in Jamaica could not be 
supported; but the Plaint ifis, dreading the esqpences of 
further -proceeding, accepted a proposition made by the 
captors, M>f permitting the juf%meot to be reversed, the 
owners still paying the 48p/. costs before decreed. It 
therefore is clear that the judgment cannot be tor the os^ 
tors. The constrwctionof the covmmnt to obtain a license 
is merely this, that, if any licence is necessary, the De* 
fendants will obtain it. But supposing that the Detoodaata 
are bound by t£is issue to prove that they have obt lined 
atulicient licence, though none was necessary, yet the 
terms of Uiis licence have been corap^ed with* A eargo 
of Briiifk manufacture was carried out, aadncai^o ofthe 
produce of the island was broughf^iome, wbkh is all that 
^ bcenee requires. It never was in epnteraplation that 
the outward cargo should be the precise measure of tlie 
homeward cavgo: the owners were desirous of a licence* 
tor the importation of a cargo in return tor the eargo to 
be exported, that is, in the ship’s return ; but the licence 
does not say that nothing shall be a toir retorn for the 
outward cargo, except those goods wbicbaore actually sab* 

stituted 


licence as should be fiiee from all ^vil, and questiea bf 
its legality ; and the having a^elicenpe not adapted to the 
advenUme, served to mislead the captors, and induce the 
detention. 
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ISlOr stftuted for it. If it Md been intended to require that the 
ca^es should be commensurate; the licence would have 
been differently worded, and would have so expressed it. 
Creates. as it has been usual to do, when such was the intention; 

for, until of late^ the lic^ices contained a proviso’ that 
the rdturn cargo should be purchased out of the proceeds 
of the outward cargo, and tlmt tluk amount of the return; 
cargo should not exceed the net mercantile profit of the 
goods exported more than 60 per cent'' But this arrange¬ 
ment was found productive of^so much inconvenience on 
account of the daily detention of vessels by our eruizers, 
that an Order of Council of UieGth of April 1808, directed 
that clause to be omitted in future. The interpretation 
contended for would lead to this inconvenience, that if an 
export cargo of value apparently adequate to purchase a 
full homeward cargo, should be damaged or depreciated 
daring the voyage, the ship must necessarily return with 
a deficient loading; and many of the articles legalized by 
this licence, such as indigo and bullion, are articles of the 
greatest necessity, and for which the government would 
readily grant a licence for a ship to go out in ballast, 

' though if such had been the case, it would probably have 
been expressed in the licence according to the fact. The 
second question is, Whether there was a sufficient delivery 
in this case ? The covenant is, to deliver the goods ac¬ 
cording to the Defendant’s bills of lading; and the Plain- 
tifif contends he has performed it, by a delivery agreeable 
to the bills of lading signed to Dicks and Co., and not 
given under any agreement to which the Defendants were 
privy, but wholly without their authority. First, the 
master had no authority to pledge the property; but the 
Defendants wave that objection, and considering the lien 
as fidr and reasonable, are willing to submit to it mi a 
species of mortgage on the goods, and offer security to any 
amount; but the Plaintiff does not even deliver the 

goods 
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goods on the terms of the master's agreement: tor that 
contract roust be construed to mean that the bills of lading 
should become absolute, only in case the persons on whom 
the bills of exchange are drawn, should refuse to secure 
the payment to the satisfaction of Messrs. Dicks' friends 
in London, The bills of exchange, it is true, are not ac¬ 
cepted, but the Pefendants oflfer to give any security that 
can be required; and Taylor and Hughan do not object 
to the nature or amount of the security proposed, but 
they reject all security whatever, and insist upon having 
the entire proceeds of the caigo remitted to Jamaica in 
specie, in consequence of a subsequent letter written them 
by Dieks and Co., and forming no part of the contract 
made by the master, for the purpose that Dicks and Co. 
may be enabled to charge commission upon the consign¬ 
ments sent hither, as an unsuccessful commercial adven¬ 
ture of theirs, and may therefore again send the amount 
in produce, in another season, and charge another com¬ 
mission thereon; which is a most unreasonable condition 
to impose. 


Mansfield C. J. This is a case on a charter-party: 
the question arises on a licence; and the issues joined are 
very extraordinary. 1. This is not a charter-party to go 
to any particular pqrt or ports in St. Domingo^ but gene¬ 
rally to proceed to any port or ports in St. Domingo^ with¬ 
out any distinction of such |)ort or ports as were under 
the government of France, and in*a state of hostility, and 
such as were not; there is a covenant that the Defendant 
shall procure a licence, not indeed saying a sufficient li¬ 
cence, but is rightly construed to mean a sufficient li¬ 

cence, f. e. sufficient for such port or ports as the ship 
should go to. Then the charter-party contains a cove¬ 
nant to deliver to the freighters agreeably to bills of lad¬ 
ing. lYith respect to the licence, the declaration varies 
iiroin the charter-party; the Plaintiff introduces into- 

• the 
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the declaration an averment; that the Defendant did not 
procure a sulTicient licence, and he does not allege that 
he delivered the g^ods according to the terms of the 
charter-party on the return voyage, but that he de¬ 
livered the goods at London: it looks as if the drawer 
of that declaration had thought there were doubts whe¬ 
ther the delivery was sufficient. As to the licence, the 
plea is, that the Defendant procured A. sufficiQnt licence; 
and as to the delivery, that the Plainiifl'did not truly de¬ 
liver the cargo. Then issue is joined in these terms: 
and two questions have arisen, 1. as to the licence, Whe¬ 
ther a cargo, being purchased with tlio proceeds of llie 
outward cargo to a very trifling extent only, or»not at 
all, is within the licence? The issue is intended to try 
that matter; but that is not the question that must go¬ 
vern this case. To some ports of St. Domingo, which 
are friendly, a licence is not necessary, To others, which 
are hostile, a licence was necessary ; and if the ship had 
gone to an hostile port, a licence would have been ne¬ 
cessary ; to a neutral port a licence was not necessary. 
Then tlie ship having procured a licence sufficient for an 
hostile port, for which alone it was necessary, and havt 
ing gone not to an hostile, but to a neutral port, in which 
H licence was not necessary, how can it ISe said she bad 
not a sufficient licence ? The case has not occurred, in 
which a licence was necessary. The Plaintiff then can 
recover no damage's upon the breach assigned for the 
want of a licence. There has been much argument on 
the meaning of a return cargo; and to be sure the words 
would mean nothing, if they would cover any cargo, not 
Ijciqg a cargo bought with the produce ^of the goods 
sent out from this country: but it is hot necessary now 
to decide that question; for the covenant to procure a 
licence cannot apply to the case in which no licence is 
pecessary. Nothing can arise from the accident of the 
captain of the Doadulm having against law detained this 

t ship; 
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ship; if he did so, the party might sue him for damages 
in the Court of Admiralty, or in the frize Courts, which ■ 
sometimes give damages. From some cause, which does 
not appear, the Court has in this instance thought fit to 
give the captors costs, but we cannot on that account dis¬ 
tinguish it from any other case, in which the default has 
happened by the wrongful attack or detention of others: 
therefore, on the question of the licence, we think nothing 
can be recovered on this covenant. 2. The person w^ho 
drew the declaration seems to have been aware that this 
was a very particular sort of delivery, for he has not 
averred it was delivered to the Defondant; but it has 
been angued that this docs amount to a constructive de¬ 
livery to the Defendant.' The ship being carried into 
Jamaica^ and libelled in the Admiralty Court, Dicks and 
Co. become hail: the master offers them a very large and 
ample security, to pledge the whole of the cargo. 1 da 
not go into the question, whether the captain had a right 
to pledge these 13 bags, being not libelled: he pledges, 
however, the whole of the property. He adds a very sin-^ 
gular condition, that the whole of the proceeds are to be 
remitted to Jamaica, which must be again remitted hither, 
probably in goods; upon all which remittances, both 
ways, commissio’hs are due. The goods come hither to 
Taylor and Hughan, agents of Dicks and Co., the claim 
proceeds in the Admiralty Court here, and the libel is 
dismissed, allowing the captoi^ costs: the Plaintiff applies 
to jfby/or and Co. for the coffee; they say no; we wiU 
not deliver it, because we are bound to remit the whole 
proceeds to Jamaica: under these circumstances, the 
Plaintiff claim^ freight; now as the goods come hither * 
under bills of lading, we must suppose they contain the 
words, “ upon payment of freight,” which all bills of 
lading have. If so, Taylor and Co. ought not to have re¬ 
quired the goods, nor ought the captain to have delivered 
them, but on payment of the freight; and when he did 

• deliver 
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deliver them without payment of the freight, he must have 
acted contrary to hie agreement with Dicks and Co.; for 
they took on themselves that their agents should pay 
freight. When ? On delivery to them. What a condi¬ 
tion then the freighter was put into! For these persons 
were to have, not only the disposal and sale of these 
goods^ but the disposal of the proceeds, and to send them 
to Jamaica; and the Plaintiff is to wait for *the freight 
till the proceeds come back, and until all the claims of 
Dicks and Co., and their agents, are discharged, and to 
trust to the surplus, if any. But independently of the 
ground of the agreement contained in the bill of lading, 
by which the captain agreed to look to Taylor forYreight, 
had the captain such a power as enabled him to dispose 
of the goods in the manner which he has done ? In cases 
of necessity, as in this of giving bail, the captain may give 
a pledge, hypothecate; but it is contrary to'the very idea 
of a pledge, that the goods, instead of being redeemed, 
are to be immediately sold, and the proceed sent to Ja^ 
maica^ It seems to me, therefore, that this was not a 
sufficient delivery; consequently the Plaintiif is not en¬ 
titled to recover ahy thing in respect of the detention of 
the ship in Jamaica^ and cannot maintain an action for 
the freight of ^ these goods from t7^a»?.a{ca to Z<o«tfo«. I 
have said nothing on the liability of the captain : possibly 
he might have been told he would be liable to trover, if 
he had not delivered these goods. It was the captain^s 
duty to deliver up the goods immediately on the ship's 
arrival; it cannot be said in any sense that the captain 
delivered these goods to the freighter. Although the 
pefsons to whom he delivered them, bcing«perhaps after¬ 
wards frightened, gave up the goods, it was not till after 
many months, and it may be that the freighter may have 
sustained great loss of the market, or other great incon¬ 
venience, by the detention. If Taylor and Hughan did 
not pay the captain the freight, he, although he has parted 

with 
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ivitli the possession of the goods^ may maintain an action 
against them. The consequence of th^s decision will he, 
that the arbitrator, in settling the account, will give no¬ 
thing in consequence of the detection of the ship at Jn- 
maica, or for the freight of the 73 bags of coffee. Nothing 
is to be recovered on'either of these issues. The rule had 
better be enlarged until the arbitrator has made up his 
mind on the ether points, and if the Plaintiff is already 
overpaid, there must be a nonsuit. 

Heath J. expressed himself to be of the same opinion 
upon both points. 

• 

Lawrence J. The purpose of the licence was only 
to protect the ship: the charter-party is, to go to any port 
ill St. Domingo: the licence can only be meant to be pro¬ 
vided in case she went to an hostile port. You say the 
licence is not such as would suffice for an hostile port; it 
may be so: then he has no licence where none is neces¬ 
sary. 1 cannot think the Plaintiff is entitled to recover 
the freight: for that, he must do certain things, one of 
which is the delivering the goods to the Defendants; he 
does not aver that he has delivered them to the Defend¬ 
ants, and the plea*avers that he has not, which is an an- 

» 

swer to his claim; and he cannot recover the freight on 
this charter-party, because he has not ^rformed the re¬ 
quisites. 1 do not say that he could not bring enaction for 
work and labour, or assumpsit for freight; but in this 
action he cannot recover. 


mo. 
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Paul v. Cleaver. 


If a Defendant 
in custody gives 
cognovify it is 
necessary that 
an attorney for 
the Defendant 
should be pre* 
sent. 

An attorney’s 
clerk is not suf- 
ticient. 


"nEST Serjt, had on a former day obtained a rule nisi 
X-# that the cognovit ivhich had been given by the De¬ 
fendant in this case might be delivered up to be cancelled. 
It appeared on the affidavits that it was given under the 
following circumstances: The Defendant being arrested, 
and in custody on mesne process, her attorney called and 
sent several times to the office of the Plaintift*’8 attorney, 
and proposed, on the behalf of the Defendant, lhat she 
should give a cognovit for the debt and costs, with a stay 
of execution. The Plaintiff having agreed thereto, a 
cognovit was prepared, and sent to the Defendant’s attor¬ 
ney, together with the Defendant’s discharge, and he pro¬ 
cured the signature of the Defendant to the cognovit^ and 
returned it signed to the Plaintiff** attorney; but it ap¬ 
peared by the Defendant’s affidavit, that the cognovit wns 
signed by her, in presence only of a person named Lewis, 
who witnessed her signature, and that he was not an at¬ 
torney : he was in fact a clerk of her own attoniey. 


Shepherd, Serjt. shew'cd cause against this rule; he 
said that the rule of Court requiring tlm presence of an 
attorney for the Defendant, when a warrant of attorney 
was given, did not extend to the case of a cognovit. 

Best, contrd, cited Parkinson v. Caines, 3 T. 11. 616. 

• 

The Court could pretty plainly see that no circum¬ 
vention had been practised on the Defendant in this case: 
they were satisfied that she very well knew the effect of a 
cognovit/ therefore they would not give her the costs of 

the 
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the application. But they felt it necessary to adhere to 
tlie rule of Court; and therefore, as tjie presence of an 
attorney’s clerk was not sufficient, they made the 

Rule absolute. 


1810. 

Paul 

V, 

Cj.eaver. 


Twemlow V. Bhock. 


Majf 2 4. 


TTAUGHAN, Serjt. moved that the prothonotary 
^ niight review his taxatloti in this case. This was an 
action u^on a policy. The Defendant had paid into court 
upon the count for money had and received, the premiums 
of insurance, under the common rule. The Defendant 
did not take them out, but went on to trial for a loss upon 
the policy ; and thereupon a verdict was found for the De¬ 
fendant. The prothonotary had taxed for the Defendant 
his whole costs up to the final judgment, without any de¬ 
duction for the coi^s up to the time when the money was 
paid into court.. Vuu^hun relied on the authorities of 
Wilton V. Placcy 2 Bos. <Sr Pull. 56., and Muller v. 
Jfartshorney 3 Bos. Sc Pull. 558., that although the Plain¬ 
tiff docs not take out the money which has been paid into 
court, he is nevertheless entitled to his costs up to that 
time; because tlie payment admits thaj so far he has a 
good cause of action. 

The Court observed, that in this case the Plaintiff bad 
ivot proceeded on the count on Avhich the money was paid 
into court, but /or a diOereut cause of action. It is true 
that if the Plaintiff had taken out that money, he would 
have been entitled to the costs on the whole declaration, 
up to the period when it was paid in; but here he pro¬ 
ceeds on a count on which no money was paid in. TL he 
general rule in tliis Court, which regulates costs in the 

case 


Generally if 
money be paid 
into court, and 
the Plaintiff 
does not take it 
out, but pro¬ 
ceeds to trial 
and recovers no¬ 
thing, he is not 
entitled to costs 
up to the time of 
paying the mo¬ 
ney into court. 

But ui policy 
causes, whore 
there is a conso¬ 
lidation rule, 
and money paid 
into court, al¬ 
though the cause 
tried follows the 
general prac¬ 
tice, and the 
Defendant, if he 
succeeds, is en¬ 
titled to the 
whole costs of 
that action, }et 
the Plaiiitiffis 
entitled to the 
entire costs of 
the short causes 
up to the time of 
paying the mo¬ 
ney into court. 
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case where money is paid into court, is the same as in the 
Court of Kind’s Rench. But in actions on policies, where 
there is a consolidation rule, and money is paid into court, 
the Plaintiff is entitled to the whole costs of the short 
causes up to the time when the money is paid into court, 
although he may not succeed in tHe cause which he pro¬ 
ceeds to try, and although the Defendant in that cai^se is 
entitled to the whole costs. And this explains the cases 
of Muller v. Hartshomey and Wilton v, Placcy which do 
not accurately express the opinion of the Court. And 
there is no reason why the practice now uniformly esta¬ 
blished, and which is so consonant to justice, should be 
altered. * 

Rule refused. 


Note, the prothonotary said, that the reason of'the case 
of Wilton V, Place, was, that although no consolidation 
rule had actually been drawn up there, yet, as there was 
an understanding between all the parties that there should 
be one, they were considered to be in the same plight as 
il'lhe rule had been actually entered into. 
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Parsons v. Scott. 


May 24. 


T his was an action upon a policy of insurance ef- A vessel char- 
fected on the 13th December 1808, upon the ship 
IJttle Mary, at and from Plymouth to Oporto, or St. Gottcnburgh, 
Ubes, both or cither, and during her stay at St. XJbes, and being taken at 

thence back with a cargo of salt to London: the policy ei^rmy,wasHbe- 

provided for a return of 2 jjer cent, premium, if she sailed rated on pay- 

with copvoy from Portugal, and 2 per cent, more, if she 

sailed with convoy from Portugal and arrived. The de- money, and 

claration stated a loss by capture. Upon the trial of this on condition of 

cause at Gmldhall,jiX the sittings after Trinity terra 1809, 

before Mansfield C. J., it appeared that tHe Little Mary England, Eng- 

sailed from Plymouth with convoy with a cargo, and ar- prisoners, 

rived at Oj^Ho ; she remained there a month, being pre- .“tquT'' 

vented by tempestuous weather from proceeding to St. number of 

Ubes, to take in a cargo of salt, according to her destina- Upon 

tioii. On the 29th of March 1809, Marshal Soult, with a capture, but 

French force, having entered Oporto, took possession of after the time of 

this vessel, and^ook out the master and all the hands. A sbbera- 

' tion, the owncrh 

contract was afterwards made between Soult and the mas> abandoned the 

ter, that upon payment of three thousand dollars, the ship ®bip to the in- 

.should be liberated and permitted to proceed to England her^arrivjd at” 

as a cartel ship (a), with a number of English prisoners Portsmouth the 

who were detained at Oporto, upon condition either that captain refused 

to deliver her, 

unless on re¬ 
payment of the ransom, which the owner refused. Held, that,the owner being 
entitled to retaike his ship, which was safe at Portsmouth, the loss of the voyage 
did not enable him to recover upon a policy on the ship as for a total loss ; nor 
could he recover, as for an average loss, the sum which had been paid by the 
roaster for the ship’s ransom, and which, being an illegal payment, the PlaiuUft 
was not bound to repay to the master. 

(a) See this contract more particularly stated iafVebbt. 

Brooke, post. Trin, term, 1810 

* the 
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the tlngUsh government should liberate an equal nuinbci 
of French prisonersj or that the master should again ren¬ 
der himself, with the vessel, to the custody of The 
master accordingly paid the money; and, on the 19th of 
April, ivith a crew, consisting not of his own men, but of 
the liberated prisoners, sailed with the vessel in ballast, 
and arrived at Portsmouth on the 13th of Ma^. The 
English government did so far ratify this contract, that 
they sent back the captain of a French vessel, the Mercure, 
and some French seamen, in exchange for Jirooke, the 
master of the lAtlle Mary, and the persons who came 
home with him. The Plaintiff having heard of the cap¬ 
ture, and not having heard of the liberation of the ship, 
had, on the Ist of May, given notice of abandonment to 
the underwriters, as for a total loss. The master refused 
to deliver up the ship to the Plaintiffj unless he would 
repay him the sum of three thousand dollars; which the 
Plaintiff refused ; and, at the time of the trial, the vessel 
continued in the possession of the master. The jury found 
a verdict for the Plaintiff as for a total loss, w ith liberty 
for the Defendant to move to enter a nonsuit, upon the 
ground that the ship was not lost; for that she Was des¬ 
tined to go to Portugal, and come back again ; and that 
she did go, and did return. 

Accordingly, Best Serjt., in Michaelmas term, ob¬ 
tained a rule nisi to set aside the verdict and enter a non¬ 
suit, and counsel were' twice heard upon the rule : the 
first time in Hilary term 1810; when the Court, think¬ 
ing that much might depend upon tacts which did not ap- 
'pear with sufficicat distinctness at the trial, suggested the 
propriety of introducing farther documents, which the 
parties accordingly agreed to admit as evidence in the 
case. The effect of these was, that the contract with 
Soull appeared to be of the nature above expressed; and 
that, by a charter-party which transpired, the ship wa^ 

* chartered 
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chartered from Plymouth^ witli a cargo to Oportoy thence 
to St. Ubes in ballast, to obtain a cargo of salt, and 
thence to Gottenburgh, or some otlifer port in the Baltic. 
And the r3efendants rested upon this la&t circumstance as 
a proof that the voyage was lost, because the market for 
the salt was during,the iishing season, wlficli had elapsed 
pending the delay occasioned by the capture and deten¬ 
tion of the ship : but there was no stipulation in the 
charter-party for the ship’s return to Engla7id: and tliere- 
fore when the rule was discussed a second time, in this 
term. Best contended that it w^as proved by this charter- 
party that the ship never sailed on the voyage insured, 
but had sailed on a wholly dilferent voyage, so that the 
risk never commenced: but on tJic Plaintiff's retorting, 
that if so, he was entitled to a \erdict for a return of 
the entire premium, Best abandoned this ground, and 
made his edcction to consider the voyage commenced as 
the voyage ensured, and to stand on the merits. The 
latest statute which is material to the case, 45 Geo. 3. c. 7*-l. 
s. 16., enacts, that it shall not be huvful for any of his 
majesty’s subjects to ransom,* or to enter into any con¬ 
tract or agreement for ransoming, any ship or vessel be¬ 
longing to any of his majesty’s subjects, or any merchan¬ 
dize or goods on.board the same, which shall be captured 
by the subjects of any state, at war with hie majesty, or 
by any persons committing hostilities against his majesty V 
subjects, unless in the case ofrfjxtreme Ticcessity, to be al¬ 
lowed by the Court of Adniirally.. 


1810. 

Parsots 

V. 

Scorr- 


Shepherd and Lem, Serjts. shcw'od cause against the 
rule. The Plaintifl’ is entitled to recover, either, l,st, 
for a total losftj because the use of the ship is lost for the 
voyage; or, 2dly, for an average loss to the amount of the 
money paid to redeem the vessel. 1st. This is a total 
loss, for several reasons: first, it is clear tliat it was a 
total loss for a month after the capture, and there was a 
voj,. II. n b 
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con^uent abandonment before it was known tbat the 
loss was reduced by the restoration of the ship. In'order 
to do away the total loss, the restoration must lie such 
that the ow'ner may be at liberty to pursue his voyage. 
The property was, by the capture, devested out of the 
Plaintiffs ; is ^rder to revest it, it w'as necessary either 
that it should come into the actual possession of the 
Plaintiffs, or that they should adopt, or be bound in law 
to adopt the master's act in ransoming the ve^el; but the 
ship in fact has never come into the Plaintiff’s possession; 
for they have refused to pay the money or to redeem the 
vessel on ^hose terms: and if the ransom was an illegal 
act, the law will not bind the owners involuntarily to 
adopt it. Secondly, it is not every restoration of the 
hull of the ship that will do away the total loss which 
pfmcifacie was sustained by the capture, and revest the 
property devested by the abandonment. In all the cases 
where the total loss has been done away, the ship has 
been restored in such a state as to be capable of prosccut* 
ing the voyage; and the voyage has afterwards been ab¬ 
solutely completed: but lic^e the voyage was totally lost. 
The purpose, which was to oi>tain a cargo of salt at 
St, t/bes, and deliver it within the fishing season, is 
wholly gone; for the fishing season is elapsed. When 
the vessel lefjt Oporto^ it was impossible fi)r the master to 
continue his voyage, for he hud no crew : he had not a 
single man on board whom he could compel under any 
subsisting contract to proceed to St. Vbes. He was 
obliged on his parol to proceed to England, and the law 
will recognize the validity of the obligation: he was 
still virtually under the dominion of Soidt. His vessel 
was not actually manned with Frenchmen^ but the effect 
was the same as if she had been; and she arrived at 
Portsmouth, not in the prosecution of any mercantile ad-, 
venture, but as a French ship bringing prisoners. It 
would be a wholly new rule if the Court were to 

say 
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say that in every case whei^ the ship is capable of 
being fitted out and sent to sea again, there cannot bo 
a total loss. All the cases shew, that wherever tticre 
is a loss of the ship for that voyage, it is a total loss 
for the purpose of the insurance. The case of Goss 
V. Withers, 2 Hvrr. 683., in which there *vere two poli¬ 
cies, one on the ship and the other on the cargo, gene¬ 
rated an opinion in the profession, that after a capture 
had once taken place, there was, in all events, an abso¬ 
lute loss. In Ifamiltonv. Moulez, 2 Burr. 1198., Lord 
Mansfield C. J. takes pains to correct that doctrine, and 
to shew that it is ii total loss, only “ if the voy|jfge is ab¬ 
solutely lo«t or not worth pursuing.” Milks v. Fktrher, 
Doug. ^19. his Lordship said, “ No cases say, that the 
bare existence of the hull of the ship prevents the loss 
from being total. The question is singly this, whether 
the consequences of the capture were such ns, notwith¬ 
standing t!ie re capture, occasioned a total obstruction of 
the voyage, or only a partial obstruction, as in Hamilton 
V. Mendez.^' And again, “ The point is, w hat did the 
owner suffer by tlie capture ? «ind it appears that he suf¬ 
fered so much, that it was not worth while to pursue 
the voyage.” In a manuscript note of (be same case, the 
rule- is laid down in the same manner. Cazalet v. St, 
Barhe, 1 T. R. 187. Wilks J. said, “ therq has been no 
loss here, either of the ship or the voyageand BullcrS. 
said, “ The true way of considering it is this; it is an 
insurance of the ship for the voyage; if either the ship or 
the voyage be lost, that is a total loss.” So in Manning 
V. Neimham, 3 Marshal, 585. on a policy upon a shij», 
Lord Manficld said, “ If by the perils insured against, 
the voyage be lest and gone, it is a totaMoss, otherwise 
not.” Bainbridge v. Neilson, 10 Bast, 329., does not 
militate with this doctrine ; that case only determined, 
that if by subsequent events the total loss is reduced to 
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an average losis, the assured has no right to persist in an 
abandonment. But this loss cannot be reduced to a par* 
tial loss, because it is clear that the object of the voyage 
can now never be obtained. It is true that a ship is phy¬ 
sically capable of completing her voyage, as long as her 
planks will hasig together; but the merely getting to a 
given place, or loading with a particular article, at any 
time and at any price, and under any circumstances, is 
not the object of a voyage. Tliis vessel could not have 
proceeded to St. Ubes^ unless she had taken a new crew 
at Porismoulh^ and sailed from thence; but that would 
not have^becn a prosecution of the same, but of an en¬ 
tirely new voyage. It is impossible that upon the ship’s 
arrival at Portsmovlh^ the freighter could have rVeovered 
against the ovi ner in an action on the charter-party, upon 
the ground of his not proceeding tlicnce to complete the 
voyage to .Si. Obvs. If it be now incumbent on the 
owner to continue the voyage, the same necessity would 
have subsisted if the French general had detained the 
vessel three years: but although the ship in specie re¬ 
mains, tlie freight and opportunity of obtaining a cargo 
are totally lost. Again, if tliis is not a total loss, yet the 
master is entitled to recover against the owners the sum 
paid for ransom, and that constitutes ai]| average loss ; for 
the case, is dl^jlinguislnible from that of Havclach v. Rock‘ 
tcood^ 8 T. R. 2(jS. because there the ransom was clearly 
illegal; there, too, the owpers recognized (he act of their 
agent in ransoming the v<‘ssel, and look her back again. 
Whereas here, if this was an illegal ransoming, the own¬ 
ers had done no act to ailirm the contract made with 

Soult. But the Plaintiff is at least entitled to a return of 
« 

the 2 percent, premium upon the ship’s arrival at Oporto ; 
and if this is not a total loss, she has also arrived in this 
country; and upon that event the Plaintiff is entitled to 
a return of 2 per ctnt. more; this case is distinguish¬ 
able 
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able from that of Kellner t. Lemesurier^ 4 East^ S96.j 
where Lord Ellcnborough C. J. thyaught the ship'’s 
arrival at her port of discharge must precede any re¬ 
turn. 

Best and Vaughan* Serjts. contra. All the cases cited 
were considered in that of Bainbridge v. Ncilson, which is 
decisive of t4ie present question, and has established as a 
principle, that if the Plaiiitifi* relics on an abandonment 
and a total loss, and the fact is, that at the time of the aban¬ 
donment the total loss did not subsist, his case is gone. 
That was an attempt to convert a partial loss into a total 
loss, birt without effect: here the Plaintiff omitted to 
prove, but in fact might have proved, a small partial 
loss, less than 13{ per cent. Lord Ellcnboroiigh's judg- 
merit in Bainbridge v. Neilson^ is very applicable here. 
The present Plaiiitiff* did not abandon till the 1st of 
Mat/; whereas his sliip was released on the 19th of 
April. It is not true that the ship afterwards continued 
to be virtually in the possession of SoitU. If he had ex¬ 
acted of the master security for his going to London, and 
not to ,S7. Ubes, perhaps there might be some colour for 
this jiretence; but as soon us the master had paid his 
three thousand dollars, and had cleared the bar of Oporto, 
he was at free liberty to proceed to St. \jhes; but he 
found it more profitable to convey passengers to London. 
\j\lunsficld J. and iMU'rehve 3. It appears he could 
get no crew, except sailors collected from various ships, 
w'ho were all desirous to come to Enscland: he could not 
proceed alone to St. Ubes.'] Admitting that, he merely 
loses the freight to St. Ubes; but no case has dccidtd, * 
that the mere loss of the profit of the voyage entitles the 
assured to abandon the ship. Insurance is a contract of 
indemnity ; but if upon the loss of a single voyage, the 
owner could recover the whole value of his ship, the 

efft'ct 
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effect would go far beyond an indemnity ; for the Plain¬ 
tiff would be eiiahlecl to recover where he had sustained 
no loss at all. In all the cases wherein the loss of the 
voyage has been an ingredient, it is not merely the loss 
of the immediate advantage of the voyage which has had 
weight with the Court; but there has been an extreme 
improbability that the vessel itself should ever be restored, 
or at least a reasonable ground of belief that the property 
would be lost, unless the assured should incur consider¬ 
able cxpcnce to recover it. So in llamillon v. A/ewder, 
1 Parh. 6th ed. 207. I^ord Mansfitfd C. J. .says, It 
does not necessarily follow, tliat because there is a re¬ 
capture, therefore the loss ceases to be total. *11 the 
voyage be so defeated as not to be worth the farther pur¬ 
suit; if the salvage be high, and the other expences 
great, or if the underwriter refuse to bear these ex¬ 
pences, the assured may abandon.” He therefore thought 
that many circumstances must concur to create a total 

loss, when the shi[> in specie remains. In JTumiUon v. 
Mendez^ although the sliip was captured, and tlie crew 
taken out, and a prize-;niuster put on board, and an 
abandonment made, yet, inasmuch as there was a re-cap- 
ture, Lord Mansfield held tliat the ship W'as not totally 

lost. The case of Milk s v. Fletcher is not applicable in 
the present instance. There no sailors W'ere to be had, 
the ship was at a distance from home, nearly all lier re¬ 
maining cargo was sold to pay her salvage, and the ex¬ 
pence of the repairs would have exceeded the value of 
the freight by more than 100/, That ship could not pur¬ 
sue her voyage, and it was the best thing for all par- 

'ties to sell her. This vessel is in the cpnntry of the 
owner, at Portsmouth^ where sailors are to be had, un¬ 
injured, and in no respect under similar circumstanees, 
A inere interruption of the voyage gives no right' to 
abandon: the Plaintiff can recover only for so much loss 

• as 
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as he can shew that he has sustained. But to create a 
total losS) the ship must be in such a condition that even 
if the owner were willing, he could not perform the 
A oyage : if he can complete the voyage, he is bound so 
to do. Here, the OAvner being bound by a charter-party, 
it was incumbent on4iiin, on the ship’s amval at PorU- 
mouthy to set out again on this vo}agc: there was no phy* 
!Ucal imposiibility of his completing it. In Manning 
V. Ne.x£nham, the ship “ was declared unable to proceed 
to sea with her cargo upon a London voyage, and she 
could not be repaired in any of the English islands in the 
IVtst Jmlies.'* That vvas a physical impossibility of per¬ 
forming the voyage. Lord Mansjicid says, “ The ship 
had received an irreparable Imrt Avithin the policy, Avhich 
drove her back to Tortola^ Avhere only Iavo ships could be 
had, both together not capable of taking the whole of 
the cargo on board. The voyage was so completely lost, 
tliat no ship could be got, and the insured were 
to send that part of the goods Avhich they had purchased 
foi'Avard to England, and yet nobody bought goods there 
but to send to England. IP the voyage could have been 
continued in another ship, there might have been freight 
pro rata. But it Avas admitted, that there was a total 
loss on the freight, because the ship could not perform 
her voyage, and the insured Avere not to •Avait till ships 
could be had. The same argument applies to the ship 
and cargo, and the contract k, that thP ship shall come to 
London." Bainbridge v. Neilson* sheAvs that the circum¬ 
stance of want of knoAvledge of the true state of the^^cts 
at the time of the abandonment, makes no difference in 
the rights of the parties. The condition of the men, 
Avho came home in the vessel can make no difference in 
the state of the ship ; the ship Avaa restored to the master, 
and consoc|ueu(ly the owner could have no right to aban¬ 
don. It is urged, that the Plaintiff has a right to reco¬ 
ver, because he is innocent, and has not adopted the act 
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of the captain : but the Plaintiff is not damnified, for the 
captain cannot recover aijainst him the money w’hicU he 
has paid in liis otVti wrong (a), and tlie Plaintiff may 
retake his vessel at pleasure, and free of all ex[)ence, or 
recover for it in trover. The underwriters, therefore, 
w oiild pay thist sum for the benefit ^of the captain only, 
who is not a party insured. As to the question of the 
return of 2 jicr cent, upon the ship’s arrival,^ in Kellner 
V. hemcmrkr if was held, that the arrival which entitle^ 
the a>sured to a return of premium, must be an arrival at 
the ultimate port of discharge. The Defendant, there¬ 
fore, is on every point entitled to a nonsuit. 


Upon the first argument Mansfield C. J. said. If a 
capture has occasioned the loss of a voyage, although 
the ship remains in sucii a state that she may be repaired, 
and may again be taken possession of by the owner, yet 
it is a total loss. But then the question arises, what 
shall be deemed a loss of the voyage ? that admits 
of great argument. It miglit not have been worth while 
in this case to provide a new crew, without which the 
vessel could not proceed, and afterwards to go to *SY. 
(Jhes to procure the salt. If the owner is himself the 
merchant, he loses the profits of his voyage ; if not, he 
loses his freight; but how is the ship lost ? In Goss v. 
IFtlhcrsy Lord JMunffivld takes various circumstances into 
consideration ; the <perishab]!e nature of the commodities, 
the absolute defeating pf the voyage, the heavy amount 
of SEdvage, the captivity of the master and mariners, and 
the loss of the freight; and there lie held, that it w'as 
immaterial whether it were not the effect of recapture 
to re-vest in the owner the property of*«,he captured 
vessel. 


(a) See the case of ff^edb r. Brooks^ Trin, term, lS10,pos/« 
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Law HENCE J. The ilicta in the authorities cited cer¬ 
tainly go great lengths; they assert generally, that wher¬ 
ever the voyage insured is defeated by any of the perils 
insured against, there is a total loss: but I find no au¬ 
thority which applies to the case where the ship was, or 
might have been in the hands of the bwner, in the 
country where tlic owners reside. The passage from the 
Gttidon, c. J7. s. 1. which W'as the original authority on 
wiiich Lord MtirOffield relied in the case of Goss v. TFt- 
thers^ does not apply to the ship ; and one may conceive 
very strong cases ; as, suppose a ship bound for the Bal¬ 
tic, should be chased into a port, and blockaded there 
till Xhe^Baltic is frozen : her voyage is lost; but in the 
ensuing spring she returns to England in safety; how 
is the ship lost ? In Manning v. Newnham, a loss of 
the voyage, as to the ship, did arise, though it did not 
arise as to the cargo, which was immediately sold ou the 
spot for neai'ly its wltolc value. 


Parsons 


V. 

Scott. 


1 ipon the second argument the Court held, that there 
was no total loss in this cas5. The ship had been de¬ 
tained, but w'as now safe ; and there could not, under the 
circumstances, beany return of the premium; consequently 
that there must be a nonsuit. 


Rule absolute. 
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Bowen v . MoruiS. 


. I’he highest r 1 "IHE Defendant in error declared in the Court of 
for ccr* I • ^ • 

tjiin lauds sold King’s Bench in an action of assutupail, and stated in 

by auction, and his second count, that the ninyor, burgesses, and connnon- 

(hc majror of a boroiigli of (?cimiarlht.n. on the 14th of Mtiu 

. corporal ion, on ° ^ , i, , . i* 

behalf of himself 1^04, were about to put up to sale, and to sell by public 

and 1 he rest of auction, by a certain auctioneer employed in that behalf, 

andcoimnomilt^ several different lots, certain messuages and tenements, 
of the borough whereof they were seised in fee, upon and subject to cer- 
the rendors of and cendilions of sale, which were stated in 

ed a contract hi Htc count; tliat the premises were, under the said terms 

Which they mu- and conditions, in the presence uiul hearing of the dc- 

tually promised below, put up to sale by public auction in dit¬ 

ditions of sale ferent lots, and that the Driendant bi'Iow became the 
on their rCspec- purchaser of certain messu£%es, lands, and tenements, 
tive parts. comprised in the thirty-fifth lot, at the price of 1000/. 

slated the title And that thereupon, afterwards, in consideration that the 
of the corpora- plaintiff below, then and there being the mayor of the 
n)i”e.s^and sft- corporation, then and there on luhalf of himself and 

putated that the rest of the hurf^csscs and commonalty of the said borough^ 

they should con- undertook that the said mayor, bur oesses, and common- 
▼ey, and might i ■ rv y » . 

re-sell on de- ^Ity would periorm and tultil to the Defendant, as the 

fault. The only purtShaser of the premises comprised in that lot, all the 

ft*oned*^t<r be”' aforesaid terms and conditions of sale on the behalf of 

done by the ’ tlm vendors to he done and performed respecting the 

Plaintitf was game, he, the Defendant below, undertobk to perform 

the deposit.^ terms and conditions of sale on his part, ns such 

Held that the 
PlaintifT could 

not maintain an action in his indivKIual capacity .'igaiiist Ihc puit.l;ascr for breach 
ef this contract. 
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purcliascr. The Plaintiff below then avcrreil, that the 
ina^'or, biyrges^ies, and commonalty, were, at all times 
after the sale, able, ready, and willing to execute a suf¬ 
ficient and proper conveyance of the premises comprised 
in the said lot to the Eiefendant below, according to the 
said terms and conilitions, if the Defendant below would 
pay the purchase-money thereof, and they averred notice 
and request to the Defendant below to pay the purchase- 
money, and accept a conveyance of the lot, according to 
the terms of sale, and a refusal by him. The declaration 
then proceeded to state, that the premises, in pursuance 
of the terms of sale, were resold bj/ the said ma^or^ bur~ 
f^cssesj^nd cont77ionallj/, and that the deficiency, and the 
cxpences attending such re-sale, amounted to 5301. which 
the Defendant below was requested to pay ; but that he 
refused, nor had he paid the amount to the said mayor, 
burgcssis, and commonaUi/, or to the Plaintiff below, or 
to any other person whatsoever. The Defendant below 
pleaded the general issue. 

This cause was first tried at the Hereford summer as¬ 
sizes 1805, before Dord Ellenborough C. J. when the evi¬ 
dence for the Plaintiff below was, that he, being mayor 
of the borough oV Carmarihcti, and the ma)^or, burgesses, 
and commonalty of that borough being seised in fee of 
the tenements in the declaration mcgtitioned, they, the 
mayor, burgesses, and commonalty', on the 14th of 7)/qy 
1804, put up the sanie^ and also certain other tenements, 
to sale by public auction, in different lots, according to 
certain conditions of sale then produced, and correspond¬ 
ing with the aj;ernients in the declaration, viz. (amoilgst 
others immaterial to the case,) that, 4thly, the purchaser 
of each lot should pay down immediately, as a deposit, 
on being declared the highest bidder, 10/. per ce7it. in part 
of the purchase-money, into the hands of Thomas Mor¬ 
ris, Esq. the then mayor, and should sign an agreement 

• for 
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for payment of the remainder on or before the Jstday 

of August next, and that an asreement should be drawn 
© * € “ 

and prepared for execution by the proper parties, by the 
town-clerk of the corporation, at the ex pence of the sel¬ 
lers. 5thly, l^hal the purchaser of each lot should have 
a deed of feoffment executed to him bf such lot at the 
expence of the sellers^ on payment of the remainder of 
the purchase-money. 6thly, That the purchaser or 
highest bidd('r for that lot was to receive no rent from 
the lands tljcrein comprised until 3/ichaclmas 1806, 
when the present lease thereof would expire; as the cor~ 
poraiion was to continue to receive tlic rents and profits, 
under that lease, until that time; but the sellers v.ere to 
pay to the purchaser or Itighest bidder, 51. per cent, for 
his purchase-money, until the expiration of that lease, in 
lieu of rent. Ttlily, That the sellers^ title to the pre¬ 
mises comprised in this lot, wa«, under liis present ma¬ 
jesty’s charter or letters patent, granted to the corpora¬ 
tion of Carmarthoij under the great seal in 1761. 
9thly, That if any ])urchascr should fail to comply with 
those conditions, the deposit-money for his lot should be 
forfeited, and the projectors should be at liberty to re¬ 
sell the lot, and the deficiency, if any, by such second 
sale, together with all charges, should l5e made good by 
the defaulter. Lastly, that the forfeiture of the deposit- 
money should not prevent the sellers from proceeding at 
law or equity against such best bidder, to oblige him to 
complete the purchase, as the sellers should think proper. 
That the tenements in question were so put up to sale in 
the thirty-fifth of the lots mentioned in the conditions; 
'and*- that the Defendant below had notieg of the sale, 
and of the conditions, and was present at the sale, and 
then became the highest bidder for, and the purchaser 
of the same lot, at the sum of 1000/.; and that the fol¬ 
lowing agreement was thereupon written at the foot of 
a copy of the conditions, and subscribed by the Plaintiff 

^ and 
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and Defendant below respectively, viz.: the abovemen- 1810. 
tioned premises comprised in lot 35, were this day sold to 
David Bowen, (the Defendant lielow,) for 1000/. subject Bowes 
to the conditions of sale within-mentioned, and David Moaurs 
Bowen, the purchaser, or hif^hest bidder of the said lot, 
and Thomas Morris^ Esq. the mayor of Ijio said corpora¬ 
tion, on behalf of himself and the rest of tlie 'burgesses 
and commonalty of the borough of Carmarthen, the ven¬ 
dors of thc*prcinises, do hereby mutually agree to perform 
and fulfil, on each of their parts respectively, the ■within 
conditions of sale. Signed, T. Morris, mayor. David 
Boroen. That on the 23d of June 1804, the following 
order was made by the mayor, burgesses, and commonalty 
of the borough, assembled at a corporate meeting held at 
the CuUdhall of the borough, upon duo notice given in 
pursuance of their charter, viz.: Whereas in pursuance 
of several orders, bearing date the 4th and 9th days of 
November last, the 5th day of March last, and the 10th 
dayofvfpnV last, several messuages and hereditaments, 
part of the corporation estate, were sold and disposed of 
by public auction in dilfcreiit lots, to several persons, at 
and for the price or sum of 15,434/.: And whereas 2%o- 
mas Morris, Esq., the present mayor, signed contracts for 
the sale of the said heredity merits and premises to the se¬ 
veral purchasers tliereofj it is thcrefbrp ordered that 
such sales, and the contracts signed by the said Thomas 
Morris, be confirmed and carried into execution; and 
that the deposit monies be paid by, the purchasers into the 
hands of the said Thomas Morris ; and that his receipts 
for the same respectively shall be good and sufficient dis¬ 
charges to such purchasers for such deposit and purchase 
monies; and ^hat such purchasers shall not be answerable 
or bound to sec to the application, non-application, or mis¬ 
application of such purchase monies, or any part thereof; 
and that the said Thomas Morris do, on receipt of such 
monies respectively, pay the same into the bank of Messrs. 

David 
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David Morris and Sons, bankers in Carmarthen, for safe* 
custody, until further directions be given by this corjM>- 
ration for the applihation thereof; and that a letter of 
attorney or letters of attorney, be made to empower John 
Meredith of this county, borough-agent, to deliver livery 
of seisin of such hereditaments and premises, so sold as 
aforesaid, to the several purchasers, or to whom they shall 
respectively direct and appoint. And it is further ordered 
that in case the purchasers, or either of them, shall refuse 
or neglect to pay the deposit or purchase monies or either 
of them in manner aforesaid, or to complete their purchases 
agreeably to their contracts, actions or suits shall be 
brought against such purchasers either at law or inequity, 
at the expence of this corporation, and under the directions 
of the said Thomas Morris, for the recovery of such deposit 
or purchase monies: and also to compel such purchasers 
respectively to complete such their purchases ; or that tho 
said mayor re-sell the said premises by auction, in case of 
the non-perlbrniance of such contracts by the purfchasers, 
agreeably to the terms thereof. 2\ Morris, Mayor. That 
pursuant to the said order, the mayor, burgesses, and com¬ 
monalty of the borough, were, after the sale and signing 
of the said agreement by both parties, and before the re¬ 
sale hereinafter mentioned, able, ready,,and willing <0 
have conveyed the said tenements, in pursuance of the said 
agreement; and in due manner and time tendered to the 
Defendant below the draft of a deed of feoffment, for his 
perusal and approbation thereof, and required him to 
complete his contract, and pay the purchase money ac¬ 
cording to the said agreement; and gave notice to him 
of their readiness to execute a conveyance of the pre¬ 
mises. And \hat he wholly refused to complete the con¬ 
tract, or to accept any conveyance of the premises, or to 
pay the purchase money thereof: whereupon the said 
mayor, burgesses, and commonalty, on the 27tjh' of 
September following, re-sold the premises for 570/., as 

. stated 
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stated in the dtelaration: upon this evidence a verdict' 
was first found for the PlaintifiT below. In tlie following 
term a motion was made in the Coui*t of Ki tig’s Bench 
for a new trial, when the Court were equally divided Hi 
opinion:^ wherefore the cause ivas again tried at the 
y/cr^rd spring assizes 1806, before J., who, 

upon the same evidence, thought the Plaintiff below en¬ 
titled to a verdict on the second count of the declaration, 
but recomm'ended a bill of exceptions ; which being ten¬ 
dered by the Defendant lielow, he sealed accordingly. The 
jury found their verdict for the Plaintiff below, with 4S0/. 
damages, upou the second count of the declaration; and 
for the Defendant below upon the other counts. 

This case.was twice argued; first, in Easier term 1808, 
by Lord for the Plaintiff in error, and Johv Jones for tlie 
Defendant in error: the second time in 2V/fl/(yterm 1808, 
(//cflf/i and jLflzurc/icc Justices-being absent,) by jPenZre 
for the Plaintiff in error; and in the Michaelmas term fol¬ 
lowing, by Abbot for the Defendant in error. Upon the 
second argument throe points were contended on behalf 
of the Plaintiff in error: First, that upon the true con¬ 
struction of this agreement, the mayor had contracted as 
agent and manager for the corporation; so that it w'as a 
contract between the buyer and the corporation, not be- 
tw'een the buyer and the Defendant in error; and that 
therefore the Defendant in error could not maintain this 

i 

action. Secondly, that if it were q contract with the De¬ 
fendant in error, yet, being made W'ith him for the benefit 
of a third party, and all the important considerations 
moving from that third party, the corporation only could 
maintain an aotion upon tlie contract; and that the De¬ 
fendant in error could not. Thirdly, that if it were re¬ 
garded as a ■ contract made with the Defendant in error, 
it was void for want of a consideration moving from him. 

The 
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The first point must entirely depend upon the construe^ 
tion of the, instrument itselC The whole tenor of the con¬ 
ditions of sale contemplated that the dealings was with the 
corporation. It is true that the deposit is to be paid to 
the Plaintiff below, because he happened to be the present 
mayor; but the receipt of that money is the only act lie 
has to perform. The agreement for the purchase, and-the 
deed of feoffment, were to be at the expenee of the sel¬ 
lers : the corporation vrere to receive the rents of the 
pi’cmises till 1806; the sellers were they who were to pay 
interest on the purchase money in the mean time : the 
seller’s title was the charter of the corporation : itnas to 
the proprietors that tlie liberty of re-sale was reserved : 
and the sellers were they who might proceed, notwith¬ 
standing a forfeiture of the deposit, to enforce a specific 
performance as tliey should tliiiik proper. The Plaintiff 
below signs his name in the corporate capacity of maf/or, 
adding that word to his signature; not in his individual 
capacity; or rather, he subscribes this contract, not as 
principal, but as agent for the corporation. And if he did 
nojl, individually contract with the Defendant below, the 
Defendant below did not contract with him individually. 
Therefore, if the corporation had refused to convey, the 
Plaintiff below would not have been lialdc in an action by 
the Defendant below. Uittciit v. IVohdci/, 1 Term Jirp. 
674. The Defendant contracted by deed, on account of 
Ills majesty, to pat' freight.*. The Plaintiff brought cove¬ 
nant, and it was held that the action would not lie. MaC’ 
heath v. Jlaldimand, 1 T. 72. 172. It was there also de¬ 
cided, that an agent contracting for the service of govern¬ 
ment, does not render himself persc^lly liable. If those 
cases be law, upon m hat principle can this jltrson, contract¬ 
ing on bclialf of a corporation, be distinguished from a con- 
tractoroii bchalfofhifyiiajesty. Piggoil v. Thompson, 3Bos» 

Sf Pull. 147. is a strong case to show, that although a con¬ 
tract 
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tract be in writing, it must be interpreted, not according 
to the strict letter, but according tp the understanding 
of the parties : there the Defendant hired the tolls of a 
gate and toll-house, and contracted to pay the rent to 
the • treasurer of the commissioners, the officer whose 
duty it was to recelVe it; yet it was hefd that the trea- 
surer could not maintain an action for the rent., XMuns- 
Jield C. J,» In that case the Defendant alone signed the 
contract: the promise was not made to the treasurer, 
though it was a promise to pay to the treasurer.] This 
case is not even so strong: the Defendant below does not 
promise io Morris; the Defendant promises; to whom 
the premise is made is a result of law ; and thC Plaintiff, 
as one of the corporalton, in his corporate capilcity, pro¬ 
mises that the agreement shall be performed. Although 
ill the case of Appleton v. BiniS] 5 East, 148., which 
will probably be relied on for thie Defendant in error, 
the Defendant covenanting on the part and behalf of 
Dord Rokebi/, w;as himself held personally liable; yet 
tliat vras, because it was held evident that he meant to 
bind himself and his hCirs as sureties for Lord liokfibys 
performance. Besides, that was the case of a deed un¬ 
der seal, wherein no consideration was necessary: this 
being a parol pVomise, a consideration was necessary: 
but the Defendant in error was to do no one act what¬ 
ever. The corporation were to do every thing mentioned 
in the agreement; they wefe to receive all the benefit; 
the Plaintiff below none. It was therefore, both in fact 
and in law, a contract b^^the corporation. Upon the se¬ 
cond point, supposing any action at all can be main¬ 
tained upon this cpif^act, it lies at the suit of the corpo¬ 
ration ; because all the real and beneficial considerations 
are moving from the corporation. Ecvett v. Jlatces, 
Cro. Eliz. 619. 652. The Plaintiff^eclared in assump¬ 
sit, iliat in consideration that he would assure lands of 
the annual value of 10/. for the jointure of his daugiiter 
VOL. 11. c c ^ upon 9 
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upon her marriag^e with the Defendants son, the De¬ 
fendant undertook t^ give 200/. to his son in marriage 
with her, and that he had not paid the 200/. ; and it 
was moved in arrest of judgment that the action ought 
to have been brought by the son, who was to have the 
benefit, not by ftie father: the Court'gave judgment for 
the Defendant, and over-ruled a case there cited of Car- 
dinal v. Liewis. in which it had been held that the father 

' I 

might sue. Rippon v. Norton, Cro. Eliz. 849. 881. The 
Defendant's son having assaulted the two Plaintiffs, fa¬ 
ther and son, the father complained to a justice, and re¬ 
quired the p?ace : and in consideration that the father 
and son would cease from further complaint, the Defend¬ 
ant undertook that his son should keep the peace towards 
both of them : but be afterwards assaulted and disabled 
the Plaintiff, the son; whereon the father brought as¬ 
sumpsit : but the Court held it would not lie, as he did 
not aver that the son was hls*servant. The son after¬ 
wards brought assumpsit, and recovered Damages. Dul^ 
ton and Wife v. Poole, T. Jon. 102. S. C. 2 Lev. 210. 
T. Raym. S02. J Vin. Abr. Assumpsit, 337. pi. 21, 
The father of the wife being about to cut timber of the 
value of 1000/. for her portion, the Defendant, who was 
his heir, undertook, that if he would le’ave the timber 
standing at his decease, he, the Defendant, would pay 
the wife 1000/. After the decease of the father, the bus- 
band and wife sued for the rfioney, and recovered ; and 
the judgment was affirmed upon error brought in the 
Exchequer Chamber. It was there held, that the daugh¬ 
ter might sue for the money, because she could release 
it, *If the Defendant in error, therefore, could sup¬ 
port this action, he could release it: but all the bene¬ 
fits of the contract are to jesjult to the corporation, 
which it is impossible be alone should release. Sadler 
V. Payne, Savile, 23. The PlainjtifT declared that he 
had sold to the Defendant land worth 100/. and that 


a 




f 


one 



IN THE FirxiETH Year op GEORGE III. 


m 


one Ducket) at the PlaintilTs request, treated with the 
Defendant for a reasonable consideration to re-assure it: 
and that in consideration of 50/. agreed to be paid by 
Ducket) the Defendant promised to re-assure the land to 
the Plaintiff*. It was objected in arresf; of judgment 
that the consideration passed from Ducket) and that no 
consideration moved from the Plaintiff; but the Court 
held that if should be presumed to be his act, and gave 
judgment for the Plaintiff. Martin v. HindC) Cowp. 437k 
and Marchington v. Vernon) 1 Bos. 4* Puil. 101. in notis, 
W'ere cited in a note to Pigotl v. Thompson) to shew that if 
one person makes a promise to another for the benefit of 
a third,* that third may maintain an action upon it. It is 
said that either the agent or the principal may sue upon 
a policy of insurance; but that is by the law-merchant, 
W'hich, until w'ithin a century past, has not been the law 
of England. As to the third point, in case this is a con¬ 
tract with the individual, by which the corporation is 
not bound, there is no consideration for the promises, as 
appears by the case oUNerot v. Wallace, 3 Term Rep, 17. 
where it was held that no action could have been main¬ 
tained upon a promise made by the Plaintiff, that a third 
party, over whom the Plaintiff* had no controul, should 
abstain from doing a certain act, and that .therefore that 
promise could not be made a consideration for a promise 
by the Defendant. [Mansfiejd C. J.> That was an il¬ 
legal consideration.] Lord Kcnppn C. J. relied on this 
ground; but the principle does not rest upon his autho¬ 
rity only. There was therefore no consideration for the 
promise in the prescr.t case, because the Plaintiff below 
could not corjpel the corporation to perform the con¬ 
tract. Lord Kenyon C. J. held that there must be a 
power in law as well as ill fact to do that which is pro¬ 
mised. \Graham B. observed that the Plaintiff had ac¬ 
tually performed his promise, for a conveyance had been 
tendered.] Harcey v. Gibbons, 2 i.ev. 161. In consi- 
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deration that the Plaintiff, who wafs bailiff to */. S., un¬ 
dertook to di.-char^e the Ocfendant from a debt of 20/. 
due to tl. S., the Defendant iindcrto«)k to lay out 40/. 
in repairing a barge of the I’laintiff. Verdict and judg¬ 
ment giveti for the Plaintiff were reversed, because the 
consideration was illegal : for the Plaintiff could not dis¬ 
charge a debt due to his master. The present verdict 
therefore cannot be sujiportcd. 


Abbott^ in Michnelmas term 1808, for the Defendant 
in error. The written asreement at the foot of the con- 
dition is a contract made by the Defendant in error in¬ 
dividually for the performance of the conditionsf of sale 
by the corporation. The corporation themselves could 
be bound in law only bv an instrument under seal, what¬ 
ever might be the effect in equity of a contract by their 
agent; and tljerefore there was very good reason why 
the Defendant in error should enter into a personal con¬ 
tract with the purchasers. {IShuisfulil C. J. The decla¬ 
ration av<'rs that the Deferplant in error undertook, not 
thaf he would convey, but that, tlie corporation should 
convey : now the contract lluit the Defendant in error, 
on bchalfof himself and the rest of the corporation, under¬ 
took to fulfil^ the conditions of sale. Thus far it is, in 
words, dilfereiit from the contract allrge<l, that the cor¬ 
poration should ('(.mvey; and it is singular, if he were 
contracting for himself, that he sheudd add the words, 
“ cii hehalf of the rest of the corporation.”J 11c binds 
himself individually, that himself (the ina\or), and'the 
rest of the corporation, shall, in their corporate-capacity, 
pci form the act. A man may hind himsejif for the acts 
of others Jf there is uoihing illegal in them. The 
Courts will so construe ever} irjstrument, ut rex magis 
vuleat quom pereat. Tiu; corj)oratiou could not have sued 
on. this contract, because it was not unrlcr seal; and if 
the Defendant in error nray not sue on it, no one can ; 

* but 
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but the contract must fall to the ground. In the case of 
Thompson v. Piggot there was no coptract made with the 
plaintiff. The cases of Unwin v. JFolseley, and Machcath 
V. Ilaldimand are anomalous cases of agreements made 
by persons contracting on behalf of the public, very dif¬ 
ferent from the cash of a private corporation. The case 
of Williams v. Millington, I //. Bl. 81. is strongly with 
the Defeneiani in error : there the auctioneer sold goods 
in the owner’s house, and with the owner's name on the 
catalogues, yet it was held that the auctioneer was entitled 
to recover for the price. In Sadler v. Evans, 4 Burr. 1984., 
the reason why no action could be maintained against the 
agent, •was, that the money had been paid over. In 
Fronton v. Small, 9 Ld. Faj/m. 1410. the lease itself was 
made by the attorney, who shewed on her declaration 
that she had no estate in her own name, and therefore 
void. It can make no diflereiice wliether the party as¬ 
suming for the act of another be Plaintiff or Defend¬ 
ant ; and if so, this cUvSe is not distinguishable from that 
of Appleton v. Binhs. If the contract were read thus, 
that the Defendant in error, for himself, and on bcihalf' 
of the vendors, contracted, it clearly would be his indi¬ 
vidual personal contract,, and the addition of the words 
on behalf of the corporation do not\itiate or make it 
the less his personal contract: lil 0 ^e worTls were in Ap~ 
plcton V. Binhs. The word mayor is only descriptive of 
the character of Ihe contraAing parly : it does not alter 
the nature of the contract. The word himself is here 
used equivocally; but it docs lud mean that he, con¬ 
tracting on behalf of himself, in ijis corporate capacity, 
undertook to convey: it was not his intention to/nix 
himself individually with the corporation : it is only that 
he, happening to be mayor at the time when he made 
this contract, and contracting in his individual character, 
undertook that the mayor, w'no happened to be himself, 

and 
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pnd the rest of the corporation, should convey. [Mimns- 
fietd C. J. Supposiijjj that he had made this contract 
without aiithorily! Could not tlie buyer niaiiitaiii an 
action against him ?j Yep, ex dtlkto. As to the second 
point, that supposing this to be a personal contract, yet 
that being for* the benefit of another, the party in¬ 
terested, and not the party contracting, is to sue upon it; 
it is by no means necessary, to enable him to maintam an 
action, that IIk* benefit of tlie contract should result to 
himself personally ; although it is not true that all the 
consideration passes, as it is said, from the corporation : 
for the Defendant in m ror makes himself a stake-holder 
of the deposit-money; and, therefore, upon failure of 
the corporation to convey, liable to the holder in an action, 
which is a consideration. But the cases in which it is said 
to have been ruled tbat.^. may sue upon a promise made 
to B. for t!ie benefit A.^ have been misunderstood, and 
are well explained by Ei/re C. J. in 1 Bos. Sc Pull. 102. 
Fellmahvr^s Coinpam/ v. Davis. As to the case put at the 

bar of a promise to A. for the benefit of j5., aiidan action 
‘‘ btPiight by B., there tlic promise must be laid as 
“ being made to B., and the promise actually made to 
A. may be given in evidence to support the declara- 
tion.” If a charter-party be made iilider seal for the 
benefit of another, the agent who makes it is the only 
person who can sue tliereon ; and the ordinary case of 
policies, where the agent e^ ery day recovers sums from 
which he derives no personal advantages, shetvs that 
there is no difference in this respect between instruments 
under seal, and those which are not under seal. The 
third point is rather a breaph, of the first than a distinct 
question : for if the Dcfendai^ in error subjects himself 
by his contract to a legal responsibility, that alpne is a 
sufficient consideration. 

Cur. adv. vult. 


The 
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The judgment of the Court was delivered in the present 1810. 

term (a) by 

BowsKt 

V. 

Mansfield C. J., deciding that this contract did not Moaait. 
bind the Defendant in error personally; because he did 
not Contract on behdlf of himself personality, but on behalf 
of the corporation, that he acted merely .as an agent; and 
although the corporation had not constituted the mayor 
their bailiff or agent by instrument under seal, so that 
he was not competent by that contract to bind the corpo¬ 
ration, yet as the Plaintiff in error signed it, perhaps the 
corporation might have sustained an action on this con¬ 
tract. • In equity, a contract signed by one party would 
be enforced, and it was not clear that it was different in 
law. An action lies not against the known agent, who 
is in the light or state of a broker; and this case was 
within the same principle which governed the case of 
Macbtalh v. Jfaldimand. The judgment of the Court of 
King’s Bench therefore must be 

Reversed. 

(a) The Reporter was not stance of it by a gentleman at 
present at the time this juilg- the bar of known accuracy and 
meiit was delivered, but he knowledge, 
was favoured with the sub- 


TlGIlE V. CrAFI ER. 

T his was an action of debt on bond conditioned for if defanlt be 
payment of a principal sum in 1815, and foe pay- made in pay¬ 
ment of the interest in the mean time. And the action 

was brough't on account of a defauit in paying the in- the prinejoal 

terest. whereo* j.,,/ 

yet (ine, ? 

Court will not j.ruy proceedings on ppyraent of- the interest arr 
but sputhle^ that they wom>i jestiain the execution to the interest and c. 

• Hhepherd 
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Sficpfierd S*>rjt. liad, on a foniirr day, obtained a rule 
fiisi to stay proceedings, upon payment of the interest and 
the costs of the action. 

Lem Serjt. now shewed cause : the default in payment 
of tlie interest renders the whole bond forfeited. 


The Court hold tliat tliey could not' stay the procf'ed- 
iiigs; the bond was forfcM'ted: it might remain to see what 
should be done to restrain the execution, if tlie Plaintiff 
should levy more than was fit. But there was no ground 
to slay the action. 

Rule discharged. 


May 28 . RoHsoN and Waugh v. Bennett and Another. 

By the pr.ic- f I ^lllS Was an.action of assumpsH for goods sold and 
li( e of the delivered by the Plaiidiffs to the Defendants. Plea, 

one banker who issue. Ihc cause came on to be tried at the 

holds a cherk sittings for Lojidun after last Michaelmas term, before 
drawn on an- 

other hanker, pre'ii’iUs it after fou^^ o’clock, it is not then paid,but a mark is put 
t>n it, to shew tliat thedrawer has assets, and that it w’.'l be paid; and checks so 
marked have a ])iiorify, and aie evehanged or paid nCM day at noon, at the clear¬ 
ing-house. Held that a clicck presenti'd after fou,r, and so marked, and carried 
to the clearing-hou.'O next day, l»ut not paid^ no clerk from the drawee’s house at- 
tciuling, need not be presented for payment at the banking house of the drawee. 

Such a marking under this practice amounts to an acceptance, payable next 
day at tbe clearing-house. 

It is not necessary to present for payment a check payable on demand till tlie 
day following the day,on wliicli it is given. 

A person receiving a check on abatrker is equally authori/od in todging it with 
his own banker to obtain piymcnt, as he would be in paying it awayiutliecour.se 
of trade. 

Although in coif.sequenre thereof the notice of its dishonour is postponed aday, 
one day being allowed for notice from the payee to the drawer, after the day on' 
which notice ii* given by the bankers to the payee, 
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Mansfield G. J. when a verdict was found for the Plain- 
tifis, subject to the opinjon of the Cpurt, on the following 
case. 

For the purpose of discharging a balance due to the 
Plaintills for coals sold and delivered, a check dated llth 
September 1809, drawn on the Defendants’ bankers 
Messrs. Bloram, and signed by the Defendant Bennett^ 
was delivered to the Plaintiff Waugh at the coal exchange 
on the sainft day between one and two o’clock in the after¬ 
noon. The coal exchange is situate in Lower Thames- 
street: the banking-house of Messrs. Bloxam was in Grace- 
clmrch-Kreet, about 400 or 500 yards distant from the 
coal exchange: the counting-house and residence of the 
Plaintiffs were in Anterica-squarc^ in the Minorics^ and the 
Defendants resided at Wandsworth. The Plaintiffs, in 
going from the coal exchange to their own bankers, 
Messrs. Harrison in Mansion-house-street^ must pass by 
the house of Messrs. Bloxumi Business at the coal ex¬ 
change begins at twelve 'o’clock at noon, and continues 
until two o’clock; and from two till three o’clock the cbhl- 
factors are engaged in entering the contracts of sale of the 
day, and the receipts on account of sales made on previous 
da^s, at the proper office in the coal exchai^e, as directed 
by the statute. A few minutes after four in the afternoon 
of 1 ] th September the Plaintiff Waugh^ lodged this check 
and four others in Messrs. Ltarnson's banking-house, in 
order that they might get them paid. It is customary 
among bankers in London^ in their dealings with each 
other, not to pay any check which is presented by or on 

the behalf of another banker, after four o’clock in "the 
• ^ * 

afternoon; but merely to give an answer to the person so 
presenting it, whether it is a good check or not: and in 
case the check is approved, a mark is made on it, cither 
by the person presenting it, or the person who gives the 
answer. And a check so marked is considered as entitled 

• to 


1810 , 
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to a priority of payment on the next day. The check in 
question was carried by the porter of Messrs. Harrison, 
between live and six o’clock in the afternoon of the 11th of 
September to the banking-house of Messrs. JMoxam, and 
presented to l\|r. JV. Bloxam, one of the partners in the 
firm, who said it was a good check, marked it accordingly, 
and returned it. At twelve o’clock on the next day, the 
12th of September, a clerk of Messrs, //lam'ibn’s carried 
the check to the clearing-house in the city, (at which time 
and place the clerks of the several bankers are liccustonied 
to meet, for the purpose of exchanging and paying checks 
marked the day before,) in order to present it for payment 
according to their custom; but no person belonging to or 
on behalf of Messrs. Bloxam attended at the clearing¬ 
house during any part of that day. It is the course of 
dealing amongst bankers who are in possession of checks 
drawn upon other bankers, when they have been marked 
as before stated, to send tlicra on the day after they are 
due, to the clearing-house, to be there paid, or exchanged 
by the banker on whom they are drawn for other checks 
drawn on the banker presenting the same for payment. 
On the 11th of September the Defendants had 400/. in the 

hands of Messrs. Bloxam ; and Messrs. Bloxam continued 

« 

their payment}^ until the usual hour of closing business 
on that day, but stopped payment at nine o’clock in the 
morning of the l€th of September, and did not pay any 
person on that day. ’Ihe check in question was returned 
by Messrs. Harrison to the Plaintiffs on the same day; 
and notice of the dishonor was given by the Plaintiffs to 
the Defendants on the morning of the next day, being the 
ISfti of September, at Wandsworth. The question for the 
opinion of the Court was, whether the Plaintiffs were en¬ 
titled to recover : if they were, the verdict was to stand; 
but if the Court should be of opinion that the Plaintiffs 
wdt-c not entitled to recover, then a verdict was to be en¬ 
tered for the Defendants. 


Shepherd 
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Shepherd Serjt. for the Plaintiff, in stating the case, 
was interrupted by Mansfield C. J., ^who observed that 
the minute circumstances stated respecting the distance 
and relative situation of the places of abode and business 
of the parties could make no difference in the question: 
there must be general rules as to what shall be considered 
as a reasonable time for the presentment of bills: but 
according to the suggestions of this case it would be ne¬ 
cessary for a man to carry a stop-watch in his pocket, in 
order to see whether he should have time to present' a 
bill, or should keep it till the next morning.— Shepherd. 
The question is, whether the Plaintiff has been guilty of 
any such laches in dealing with this check, either on the 
first day or on the second, that he must now consider it 
as money, and must take it in payment as such. This 
indeed is a question of law; but it is one that in some 
degree arises out of the facts of the general usage. A 
person who gives a banker’s check, must be content that 
it shall be treated in the course of dealing usual with 
bankers; for he is dischargee^ if it is paid according to 
their usual course of payment. Messrs. Harrison cdald 
not have returned this check on tlie same day on which 
they took it, on the ground that the bill was not paid 
when first presented, nor could the Plaintiff have in¬ 
stantly commenced an action on that account against the 
drawer, whose defence would have Jiipen, that he was 
only responsible in case the* bill was not paid in due 
time by the drawee, who might have paid it (as the 
holders in like manner might have presented it) at any 
time on the second day: for it cannot be contended that 
a banker, upon^receipt of every separate bill payable*on 
demand, or at sight, is bound to dispatch a messenger 
to present it for payment at the first possible moment: 
otherwise he must keep as many clerks as he can expect 
to take checks in a day : and although it is a practice 
with bankers to present on the first day such, checks as 

' they 
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V. 
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they have received after a certain hour, the only effect 
of it in, tliat after, a check is once marked for payment, 
it becomes needless to present it ag-ain on the following 
day at the banking-house, and it is sufficient again to 
present it for exchange ,or payment at the clearing¬ 
house. And {hat beinfj the usual‘course of bankers’ 
dealings, he who gives a check pn a banker, recognizes 
the mode of dealing amongst bankers, and sfibmits to be 
bound by their practice. He thereby tacitly acknow¬ 
ledges it to be reasonable that the payee should keep an 
account with a banker as well as himself. There was 
nothing improper in the time at which the Plaintiffs de¬ 
posited this chock with Messrs. Harrison; foi* a man 
who has a bill payable to order, has a right to indorse it 
over at any period before the time w'hcn he is bound to 
present it for payment, and that is not till the last hour 
of the dav on which it is due : the Plaintiff therefore was 
not wrong in passing by Messrs. Mloxam^s door alter he 
had rccei\ed this check, without presenting it for pay¬ 
ment. And unless it can be shewn, that either there 
wa'S*a want of due diligence in presenting it according to 
the usage of bankers, or that the Plaintiff was not war¬ 
ranted in lodging it with a banker, he is entitled to re¬ 
cover. On the second day there was no laches ; it was 
unnecessary to present the check at the banking-house on 
that day for payment. It is found as a fact, that thq 

custom of trade among bankers is, to pay at the clearing- 

1 

house, and not at the banking-house, all checks payable 
amongst themselves. The marking the check for pay¬ 
ment, then, is equivalent to an acceptance, making the 
draft payable ne.xt day at the clearing-house. 
rence J. suggested, that at the time the Delcudant deli¬ 
vered the bill to the Plaintiff, it did not necessarily fol¬ 
low that the Defendant would deliver it to his banker; 
and it did not become payable at the clearing-house in 
consequence of any thing that passed between the Plain- 

* tiff 



IN THE Fiftieth Year of GEORGE Til. 


393 


tiff and the Defendant, but in consequence of a nevs^ 
term added to the contract between tl^e Plaintiff and tbe 
drawee.] Scott v. JLifjord^ 9 East^ 3i7. was an action 
by the indorsee of a bill against the drawer: the bill was 

* O 

given by the Piaintifl* to his Ijanker, who presented it 
when due, and it was dishonoured; Ids banker on the fol¬ 
lowing day gave him notice of the dishonour, and he on 
the succeedftig day ajiprized the Defendant: but if he 
had had no riglit to lodge liis bills with his bank(*r, he 
could not have been warranted in thus causing the inter- 
vention of tw'o days’ dtday Ixdbre the notice given to the 
Defendant. Tlie right of the lioider of a bill to lodge it 
with hi?bankers for t1u‘ ]>urpose of getting it paid, is 
tliercfore recognized by law. And there can bo no dif¬ 
ference in this respect between a bill payable to order and 
a bill due on demand; but if it bo» placed in the hands of 
a banker in the usual course of commercial transactions, 
and duly presented according to the practice of bankers, 
it is suflicient. 


JSIO. 

Roosokt 

V. 

Be.wett. 


Best Serjt., contra. The Plaintiff was guilty of laches 
both on the 11th and on the 12th of September. On the 
11th, because he passed Messrs. /J/o^rem’s door; and if 
a man is in a condition, without inconvenience, to receive 
a cheek on the first day, he is bound to do it ; if cir¬ 
cumstances had arisen which renderg4 it inconvenient, 
he might have shewn them in evidence; but llie pre¬ 
sumption is, that a man will find it convenient to stop to 
receive money at any house which he pas.ses in his walk. 
In Ilankej/ v. I'rotman^ 1 Bf. Rep, 1. the jury found 
laches where a check given at twelve at noon had 'not 
been presented for payment t!ie same day, and the Court 
refused to set aside the verdict; and in the same case 
Foster J. said, “ that bankers had no right to establish 
a customary law among themselves at the expcnce. of 
other men.” In tlie case of the East India Compatv/ v. 

C/iittj/, 
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Ckitty^ Sir. 1175. it was held, that a check ought to be 
presented on the same day, or at furthest on the next 
morning. [^JMans/icid C. J. observed, that the principal 
point in Hanke?/ v. Trotman, which was, tliat a check 
must be preseijted on the same day on which it was re¬ 
ceived, had been since over-ruled by the case of Appfdon 
V. Sweetapple, B. R. M. 23 G. 3. which also determined, 
that it was a question of Jaw, what was a reasonable 
time. Lawrence J. observed, that in the East India 
Company v. Chitty^ the Plaintiff had till two o’clock on 
the second day to present, before the drawee stopped 
payment. Messrs. IMoxam stopped at nine in the morn¬ 
ing.]] It must not be allowed to make any difTtu'encc 
prejudicial to the Defendant, whether the Plaintiff chiises 
to present the check for payment himself, or to employ 
his banker as an agenf to present it for him. The ac¬ 
cepting a check does not, as it has been argued, confer 
on the payee the power of employing a banker to receive 
the money ; it only gives him the right himself to carry 
the paper to the drawee,# and receive the sum. The 
only question therefore is, whether there would have 
been laches in the presentments. that were made, if the 
Plaintiff had still kept the check in his own hands. The 
law knows nothing of the practice of clearing-houses, 
and it would be a strange thing to sanction these new 
practices of bankers as the law of the land. The bill 
has never been presented for payment at all; it ought to 
have been, in the first instance, presented for payment at 
the banking-house on which it was drawn; or, at all 
events, it ought to have been carried thither, when it was 
found that Bloxam'n cleric did not attend pt the clearing¬ 
house ; for it has again and again been decided, that the 
insolvency of the drawee, however notorious, will not 
dispense with the necessity of presenting a bill to him 
for payment: this was very recently recognized in the 
case of Warrington v. Furbor^ 8 East, 2i2. It was more 
" parti- 
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particularly incumbent on the holder in this case to present 
it, because the answer given on the preceding evening, 
that it was a good bill, and would be paid next morning, 
with a preference, invited the experiment. 


1810 . 

Robson 


9 . 

Bennbtx. 


Shepherd in reply.* The Defendant, in giving this 
check, impliedly undertakes to pay it himself in case his 
bankers do nftt pay it in one of those tivo modes in which 
it is usual for bankers to pay checks, and those arc, that 
if the Plaintilf presents it in person, they shall pay it at 
sight, at their banking-house ; but that, if he lodges it 
with his own bankers, and they present it for acceptance 
on the satne day, the Defendant’s bankers shall accept it, 
payable the next day at their clearing-house. It has ne¬ 
ver yet been decided, that a holder is not warranted in 
taking an acceptance, by which the acceptor agrees to pay 
at a particular place : and therefore it was allowable to 
take this, which was in fact an acceptance payable at the 
clearing-house, unless it shall be held, that no person who 
receives a check is warranted ip lodging it with a banker, 
but that he must present it for payment with his own,*d'r 
some other than a banker’s hand. And since the Plaintiff 
has a right to take the whole of the second day to obtain 
payment, whether he presents it so early on the first day 
as to get it then paid, or so late as to have it accepted'and 
referred for payment to the clearing-hoi\^e the next morn¬ 
ing, is wholly immaterial. It is true that bankers cannot 
make a custom pernicious to third persons: but here the 
practice of the drawer himself authorises the practice of 
tlie payee. 

Mansfield C. J. The whole question amounts merely 
to this: a man who has bought goods and given a draft 
on a banker, contends that he has paid for those goods, 
though the PlaiiitifT has never received the money. A draft 
was drawn on the 11th of S(ptember: on that day it was 

• caci'ied 
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earried to the house of tlie drawee, and, in the lang^uag^c! 
of those persons, was marked; the effect of that marking 
is similar to the accepting of a bill; for he admits hereby 
assets, and makes himself liable to pay. It is the practice 
of bankers not to pay bills of this description wliich are 
presented after four o’clock, but to mark them ; and it is 
usual that bills marked on one day, are carried to the 
clearing-house where their clerks meet, and paid there 
on the next day. Therefore it is the same thing as if a 
banker had written on a check,—We pay this to-morrow 
at the clearing-house. On the next day after marking the 
check, the banker stops payment; the holder’s ch'rk goes 
to the clearing-house, Avhere no clerk attends front Messrs. 
JUoxams, and the hill is not paid; and the first question 
is, whether there is any laches as to the lime of present¬ 
ment : as to that, the case of Appleton v. Sweeiapple de* 
cidcs, that a check need not be presented on the day on 
which it is draw^n ; now this bill was in fact presented and 
accepted on the very day on which it was drawn : the 
reason of that haste probably was, in order to fix the bank- 
clr/*lest the drawer should be insolvent before the next 
day, bankers being usually per^ns of great substance ; 
whereas the drawer may be of less credit. The n>ark on 
the chock is an engagement to pay at a particular place : 
is not then (he presenting it at that place equivalent to 
presenting at the banking-house ? It §cems that it is, and 
that it therefore is no laches ; consequently, the surplus 
of tlie money for the coals remains due, and , 

Judgment must be entered 
for the Plaintiff. 
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Doe, on the Demise of Gigner, v. RoE. 

A Person named SwaddeU}^^^, in the year 1795, ob¬ 
tained from two coparceners an agreement for a 
lease for 21 years : in 1796 one of the coparceners exe¬ 
cuted a leage according' to the terms of this agreement: 
the terra and interest of the lessee came by divers mesne 
assignments to the real Defendant. The coparcener who 
had executed theiease, devised her moiety to the original 
lessee, in trust for the other coparcener for life, wdth re¬ 
mainders over. The surviving copartener, W'ho was the 
lessor of the Plaintiff, having refused to execute a similar 
lease, in pursuance of the agreement, for the residue of 
the term, the assignee had filed a bill for a specific per¬ 
formance, which the lessor of the Plaintiff encountered 
by bringing this ejectment. 

Runnington Serjt. had on a former day obtained a rule 
nisi, that the tenant in possfession might be at liber^^ to 
confess lease and entry only, but not ouster, unless an ac¬ 
tual ouster of the Plaintiff’s lessor should be proved at 
the trial: the real Defendant’s affidavit, on which the rule 
was obtained, directly disaffirming any actaal ouster. 

Onslow Serjt. shewed cau^: Rundinglon contra. 

• 

The Court held, that it was merely a matter of course 
to grant the rule wherever the Defendant was a joint te¬ 
nant, tenant in common, or coparcener; and here it ap¬ 
peared that such a privity of estate subsisted. * 

Rule absolute. 


VOE. Ur 


D d 


1810. 

Maj/ 30. 

Where a De¬ 
fendant in eject¬ 
ment shews by 
affidavit that he 
is coparc^nM*, 
joint-tenant, or 
tenant in com¬ 
mon, and denies 
actual ouster, 
the Court will . 
permit him to 
confess lease 
and entry only, 
without confess¬ 
ing ouster. 
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June 1. ^ Ex parte Scrope. 

An attorney ^UEPIIERD Sent, had in the last term obtained a 
who has ceased , 

to practise after gentleman, M'ho hatl formerly 

the passing of been an attorjiey of the C’ourt, might be again admitted 

Md^before* tlfe payment of any fine to the king, or any arrears of 

operation of duty on his certificate. lie was first admitted in 17(j7, and 

37 G, 3. c. 90. practised with credit until a large estate had come by de- 

s* 31. bad com* • ... ./* /. . .. 

menced maybe wile, lor her lite, with an injunction to assume 

re-admitlpd the name of Scropc^ wliich he did, and at his own desire 
without paying struck ofi'thc roll in ITOi?. .But his wife being dead, 
arrearsTf^duty. estates consequently gone over to the remainder¬ 

man, he was desirous to resume Iiis profession. He had, 
as the practice of tlio Court required, announced his in¬ 
tention to be re-adinilted, by giving the same notice 
which is requisite in the casj* of an attorney upon his first 
adbiYssion. lie had also given due notice to the stamp- 
oilice, by direction of the Court; on behalf of whom, 


Best Scrjl. now opposed Mr. Scrope*^ admission, ex¬ 
cept upon the terms of his paying up his arrears of the 
duty upon his annual certificate, imposed by 2.5 Geo. 3, 
c. 80., from the time of his*quittiiig tlie prolessioii, to the 
present day : he was an attorney in 178.5, when that duty 
was first imposed, and continued such till 1792: he 
therefore must have had a certificate under these acts from 
1785 to 1792 : and as the act of 37 Geo. 3.^c. 90. says that 
he sliall, gftcr a discontinuance, receive no benefit from 
any certificate to be granted under the former act, uiilc.ss 
he pays up his arrears in the manner prescribed by the 
latter act, he must necessarily pay the duly from the year 
1792 up to the present time. 


Williams 
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Williams and Shepherd, Serjts. in support of the rule: 1810. 

The statute which requires that the attomies on their ad- 
mission shall pay up the arrears of duty, is the 37th Geo, ScaoPE.*^ 
3. c. 90. s. 31,, which provides, That the Courts may re¬ 
admit any i^uch person ; i, e. admitted, sworn, enrolled, 
or registered in any of the Courts, who, ajtcr the Jirst day 
q/*November 1797, shall neglect to obtain his certificate,’* 
on payment* to the commissioners, of the duty accrued 
since the last certificate obtained by such person, and ^uch 
further sum of money by way of penalty, as the Court 
should think fit to order and direct. The act w'as made 
five years after this gentleman had ceased to be an attor¬ 
ney, and was wholly prospective ; and therefore does not 
apply to the present case. 

The Court held that the case was too clear for argu¬ 
ment, and that there was consequently no reason why Mr. 

Scrope should pay the 6s, and Sd., which was a mitigation 
of tlie penalty directed by the statute; but as this case was 
not within the statute, no peufilty at all w^as incurred. 

- Rule absolute for his being re¬ 

admitted without payment of 
any arrears of duty, or pe¬ 
nalty. , 


Wilks v . Lorck. June i. 

T he Defendant, who was in custody on mesne pro- If aDcfondmt 
cess, shewed by his affidavit, that he was bap- bearrested by a 

tized by the name of Berend, at Memel, in the kingdom of ^imefihe*Ciiu^rt 
Prussia, and had always gone by that name ; and had ne- will di;;cliBr^e 
ver, to his knowledge, been called by the name of BeK 
nard, until the sheriff arrested him b^ that name; on is liable to an 

D d S which action- 
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WiLKs ©barging him out of custody. 

Lorce. Shepherd Serjt. shewed for cause, that in the bail-bond 

he was described by the name of l^icrne. Besides, the 
Court will not summarily interfere in this case ; because, 
if they do, they will expose the sheriff to an action for 
false imprisonment: whereas if the Defendant be left to 
plead the misnomer, he must not only verify his plea by 
affidavit, but bring a witness from Memel to prove by 
W'hat name he was baptized, and hath since been known. 

OfisloWf in support of the rule, referred to ^iev^nson 
V. Danvers, S Bos. Sr Pull. 109., Delanoy v. Cannon^ 
30 Bast, 328., Dring v. Dickenson, 11 East, 225., Cole 
V. Hindson, 6 T. R. 234., Shadgett v. Clipson, 8 East, 
328., and Dixie v. Scholej/, cit. ibid. 

Lawrence J. Those cases go the length of shewing 
that if the sheriff arrests a man who is named in a writ by 
another name than his true name, the sheriff will be a 
trespasser, and is liable to an action of folse imprison¬ 
ment, and perhaps the Plaintiff is so likewise; and they 
are equally liable whether the Court summarily interfere 
or not. 

c 

I 

Upon the Defendant's undertaking to bring no action, 
the Court made the rule 

Absolute («). 

(a) See the next case, Ahiibol ▼. I^enidiUo. 
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Ahitbol V. Beniditto. 


B ut in tliig case, where Aaron Beniditto had been sued where there 

and arrested the name of Aaron Benedetto, upon Iq the^ 

the like application, as in the last case, being made by spelling, so that 

Pell Serit.jthe Court said it was idem sonans, and refused 

• ttlciU th9 

the rule. Court will not 

interfere. 


• Jeffs v. Smith. 2. 

T his was an action brought against the sheriff of if a trader 

London for falsely returning nulla hona ; and upon heeps house, 

the trial of the cause at Guildhall, at the sittings after self 

last Hilary term, the only question in the case was, nicd to a tax* 

Whether the writ of execution which had been su^d out gatherer who 

- - - , t calls for the tax- 

w^as overreached by a prior act oibankruptcy, the ex- es, it is an act 

isience of which would justify the return? The ajct of of bankruptcy, 
bankruptcy relied on was this: Lamon, a tax-gatherer, 
called at the house of the bankrupt to collect the as¬ 
sessed taxes and property-tax. The bankrupt was at 
home, and was, with his own assent, denied to Law$on!^ 

The jury found a verdict for the Plaintiff. 

Best Serjt. had on a former day obtained a rule nisi 
to set aside the verdict and enter a nonsuit. 

4 

Shepherd Serjt. now shewed cause. There is a 
distinction behveen the species of act of bankruptcy 
committed by the debtor’s leaving his house with intent 
to delay his creditors, and his beginning to keep house : 
in the latter case it is necessary that a creditor should be 
actually delayed; but it is not dhcessary in the former 


case. 
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case. And the creditor %vho is delayed by the keeping 
house must be such a creditor, who, updn the deuial, 
can immediately sue out a commission of bankrupt, or 
immediately arrest the party : but this tax-gatherer could 
do neither; nor could he prove his demand under the 
commission. This demand is rather a duty than a debt. 
The tax-gatherer might indeed have distrained under a 
warrant; but he coidd pursue neither of thp other two 
courses: no case has hitherto been decided on this 
question. 


Mansfiei.d C. J. Could not the crown proceed im¬ 
mediately against the person of the debtor, as,,well as 
against his estate ? And if he were dead, would not 
these taxes be a debt to be first paid by his executor ? 
I cannot say that the crown is not a creditor, and that the 
keeping out of the way to avoid that creditor is not 
as much an act of bankruptcy as avoiding any other 
creditor. 

Rule absolute. 


Best was to have supported the rule. 
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Constable v. Noble. 

T his was an action upon a policy upon flour, at and 
from Lyme to*London, by the Szeiji, and ship or 
ships. Upon the trial of this cause at the Guildhall sit¬ 
ting's after Jast Hilary term before Mansfield C. J. it 
appeared that the first part of the fiour insured was put 
on board the Szeift at Lyme, which sailed from thence 
and arrived: another parcel W'as shipped at Bridport 
IlarlmiT, on board the Hose, which, in coming- round to 
liondon^ was captured by a French privateer. It was 
proved that there is no custom-house at Bridport Har¬ 
bour, which is a member of the port of Lyme j that all 
sliips which sail from thence are obliged to proceed to 
Lyme in order to procure their clearances there, from 
the customer of that port, and that Bridport Harbour lies 
about nine miles to the eastward of Lym;-, and conse¬ 
quently geographically nearer to London, and a vessel 
bound from Lyme to iiowf/offjViust therefore puss Bridport 
in her course; but whether on account of the necessity of 
standing out at first from Bridport on a more southerly 
course, in order to get clear of the Bill and island of 
Portland, before the easterly course could l>e pursued, it 
was a more or less easy navigation from Bridport to Lon¬ 
don than from Lyme to London, did not appear by the 
evidence: Aa’mouth, W'inch lies about ten miles to the 
westward of Lyme, is also a member of the same port. 
The Defendants contended, that the Hose did not sail 
from Lyme, and that therefore this voyage was wholly 
a different adfenture from the voyage insured, and the 
risk never attached, for that the description in the policy 
referred to the local point from which the vessel was to 
sail, not to any political divisions of the kingdom. On 
the other hand the Fiuintiff urge*d, that a sailing from 

. any 


ISIO. 


June 3. 

A policy at 
and from a 
p!ac«, the name 
of which equal¬ 
ly designafteFa 
particular 
town, and a 
port compre¬ 
hending an ex¬ 
tensive district 
of coast, does 
not protect a 
cargo laden any 
M'here within 
the limits of the 
port, but refers 
to the ^wn 
itself. 

A policy “ at 
and from Lpme 
to London'* 
does not protect 
a cargo laden at 
Bri^ort within 
the port of 
Lpme,and eight 
miles nearer to 
London, 
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this policy, and as^ Bridport was nearer to Bondon than 
Constable was, the circumstances were so much the more 

Noble. favourable to the Defendants, who therefore could 
not complain. Mamfield C. J. reserved the point, 
subject wherfeto the jury found a verdict for the 
Plaintiff. 

r 

Lens Serjt. in this term obtained a rule nisi to set aside 
the verdict and enter a nonsuit. 

Shepherd, Best, and Vaughan, Serjts. now shew'ed 
cause. If a ship receives her cargo at Deptford^ that is 
not locally and strictly at London, but she would receive 
her clearances from the custom-house London,'unA the 

risk would be protected by a policy at and from London, 
In this case an insurance at and from Bridport, and an 
insurance at and from Lyme, would equally have pro- 
tecte^ji this risk, though perhaps an insurance at and from 
Bridport might not have protected a risk at and from 
Ly,ne, because the town of Lyme Is more distant, and 
therefore the risk would be increased i Ihit it is sufficient 
in a policy generally to designate the port from which a 
vessel sails; more minute accuracy is not required : it is 
not necessary *^10 designate some particular point or district 
in the port itself. If it were, half the policies effected 
would be void. li, would be said that a ship which loads 
at the sufferance quays in Surrey docs not load in Lon- 
don. Nor would cargoes taken in at Limehouse and 
Gravesend, which are in Middlesex, be protected by a 
policy at "and from London. The words must be con¬ 
strued according to the subject-matter : iV has lately been 
decided in the Court of King’s Bench, that neither the 
London DoeJes, nor the East India Lochs, are within the 
city or liberties of London : yet who will say that ships 
there laden are hot protected by a policy at and from 
t London ? 
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London? The case Payne v. HutchhisonyC. P. Guild- 
hull sittings after Trinity term 1808 C«), is distinguishable 
from this, for there the vessel was lost in a river, where 

she 


(a) Payne v. HutchinsoI^. 


THIS action was brought 
upon a polity of insurance, ef* 
fected at a premium of four 
guineas per cent.^ upon goods 
on board the ship Catherine^ 
at and from Caermarthen to 
London” to recover a partial 
loss by damage by sea-vyatcr. 
The ditclarafion Averred that 
the ship was in good safety at 
(joermarthen^ and that divers 
goods of great value were 
there, to wit, at Caermarthen, 
loaded on board the said ship, 
to be carried from thence upon 
the voyage insured, and that 
the Plaintiffs were then and 
there intei^L'ted in the said 
goods to the whole amount of, 
the insurance. Upon the trial 
of the cause at the sittings after 
Trinit term 1808, at Guild¬ 
hall, before Mansfield C. J., it 
appeared, that ^veral actions 
on the same policy having been 
commenced, a consolidation 
1 ule had been obtained, upon 
the terms of the Defendant’s* 
admitting his subscription and 
the interest as averred in the 
declaration. The evidence u'as, 
that the vessel took in a cargo 
of tin plates at Llanelly, and 
sailed thence for Xondon. Lla¬ 
nelly is a meml^er of the port 
of Caermarthen, but there is a 
distinct custom-house at Lla¬ 
nelly, as well as a custom-house 
at Caermarthen, and when 
ships clear out from Llanelly a 
custom-house officer is sent 


over thither to give them their 
clearances; but Caermartlten 
lying high up the river, and 
accessible only by an intricate 
navigation, few ships engaged 
in the coasting trade clear 
out from that place, except 
coasters belonging to Caer¬ 
marthen itself: the cocket pro¬ 
duced in evidence was fur¬ 
nished by tlie custom-house at 
Llanelly. It was objected for 
the Defendant, that the Plain¬ 
tiff had not proved his interest 
in the goods, and that this was 
a fatal variance; for that the 
voyage and goods described in 
the policy was a voyage from 
Caermarthen,yLwdgoodh loadeii 
there; and there was nb •evi¬ 
dence that such a voyage had 
ever been commenced; if the 
policy was meant to apply to 
the voyage from Llanelly, the 
voyage was not correctly de¬ 
scribed ill the policy, and ei¬ 
ther th^re was no proof of the 
Plaintiff’s interest, or the risk 
never attached. The jury, 
however, found a verdict for 

the Plaintiff foi 45/. 8i/. 

♦ 

Vaughan Seijt., in Michael¬ 
mas term 1808, obtuiuedn rule 
nisi to reduce the damages to 
4/. 4jr., the amount of the pre¬ 
mium, upon the ground that 
the risk had never attached. 

ShepherdSeT\t.,iov thePlain- 
tiffs, on a subsequent day in 

• the 


1810. 

Constable 

V. 

Noble. 

Nov. 21. 

Ifa policy de¬ 
scribe a voyage 
at and from a 
place which is 
the head of a 
port, it will not 
cover a voyage 
at and from a 
distinct place 
which is a mem¬ 
ber of the same 
port. 
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CoNSTABLt; 

V. 

Noble. 


she never could have gone at all, if she had sailed from 
Carmarthen instead o\' Kidwellt/: here it is in f»roof that 
a ship coining out of must pass by Bridport liar- 
hour. In the case oK Higgins v. Aguilar («), on a policy 
at and from Demerar^fi to Ijondon, it was held, that a 
loading at Essc^uibo was a loading at* Demerara. 


Mansfield C. J. That case was decided*, upon the 
particular usage of the trade; and if the Plaintiff in this 
case could have proved an usage for ships to load at Brid¬ 
port, upon a policy at and from hyme, it might have 
assisted him; but no such usage was proved here. Pro¬ 
bably the underwriters never underwrote a voyage from 
Bridport in these terras before. The whole is obviously 
a mistake, and proceeded from the circumstance, that the 
parties knew that the Swift, tlie first vessel which was 
covered by this policy, ivas to sail from Lyme; they 
therefore concluded that the ship and ships w'ould sail 
from the same place. It was in evidence, that Guernsey 
is within the port of Southampton, an|[I Lreerpool within 

i 

(a) The Ileporfer has not been able to find Ibis case in print. 


the same term, ‘•argoctl, that 
the Defendant was estopped 
by h is admission frcip setting 
up any such defence. He had 
admitted the interest asaveired 
in the declaration. The in¬ 
terest averred in the declara¬ 
tion was an interest of the 
Plaintiffs in the said goods; 
the aaid goods were the goods 
before averred to be loaded 
at Cuermurthen; so that in 
effect, in admitting the inter¬ 
est, he had admitted that the 
goo^s insured were loaded at 
Caermarihen; and he was now 


precluacd from proving or coii- 
teiidiiig the contrary. 

Vaughan was prepared to 
support his rule. 

The Court observed that, 
there were separate custom¬ 
houses at Cutrmarthen and 
iJunelhj, and that a custom¬ 
house oiiicer ^jas sent over to 
the latter place, when coasters 
clear out from thence : the ad¬ 
mission of interest had not pre¬ 
cluded the objection, which 
must therefore prevail. 

Rule absolute. 

the 
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the port of Chester, and that the port of Exeter extendi 
near thirty miles to the eastward of tliat city. 

Rule absolute. 

Lens and Marshall, Serjts. were to have supported the 
rule. 


1810. 

Constxbls 

V, 

Nobz.s. 


Morrison v. Parsons. 


June 


T his was an action of assumpsit, brought to recover 
535/. claimed to be due to the Plaintiff for the 
freight of a cargo of goods carried from Stockholm to Pli/- 
mouth, under an agreement of charter-party made on tlie 
17tli of JIugust 1808, whereby the Plaintiff, being owner 
of the ship Brothers, contracted with the Defendant that 
she should sail to Stockholm, and there load from the De¬ 
fendant’s factors a cargo of tar for Plymouth, and there 
deliver tlie same, on freight, at the rate of 13^. jper barrel, 
one half of the freight to be paid on the delivery of the 
cargo, and the •remainder in three months following. 
Upon the 2Gth of August the Plaintiff executed a regular 
assignment of the ship to Henry, the master of her, but 
no reference was therein made to the charter-party, or the 
freight to arise therefrom; the vessel was duly registered 
in the name of Henry, under whose command she sailed, 
in pursuance of the charter-party, about the 8th of Sep- 
temher 1808, upon her voyage to Stockholm. The Plain¬ 
tiff being indebted to Hamilton in 860/. on the 1st of Fe¬ 
bruary 1809, by indenture of that date made between him¬ 
self and Hamilton, reciting therein the charter-party, and 
his debt, and that he had proposed to assign the freight 
for security, and had requested Hamilton, if it should be 

• considered 


If the owner 
of a ship, haring 
chartered her 
for a voyage, 
assigns her be¬ 
fore the voyage, 
though he after¬ 
wards assign the 
charter-party to 
another, if she 
earns freight, 
the assignee of 
the ship is enti¬ 
tled to the , 
freight, as inci¬ 
dent to the ship. 

But he cannot 
sue on the char¬ 
ter-party other¬ 
wise than in the 
name of the as¬ 
signor. 
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1810. considered by him as nccessar)’ or expedient to effect an 
insurance thereon, in consideration of the debt so due, 
*^*^**°^ and of bs.j the Plaintiff assigned to Hamilton all his right, 
Paksoxs. title, interest, claim, and demand in the monies to become 
due by virtue of the thereinbefore-recited charter-party, 
to hold, take, aaid enjoy the same unto Hamilton, his exe- 
cutors, administrators, and assigns, upon trust thereout to 
defray the costs of that assignment, and of the execution 
or management of the trusts in him thereby reposed, and 
to pay to himself any premiums or commission, and all 
other charges of effecting any insurance upon the freight, 
and aAcr such payments then upon trust to apply the ba¬ 
lance in payment of the debt and interest up to the day of 
payment, and if there should be any surplus, in trust to 
pay the same over to the Plaintiff. The Plaintiff then 
proceedv'd to constitute Hamilton hi? attorney irrevocable, 
to sue for and receive the freight, and give discharges, 
and effect insurances. He ali^o covenanted for title to 
the ship and charter-party, and for further assurance, and 
that he would not revoke the authorities thereby given, 
or.rolease. On tlie 2d of Hne, the Brothers being then 
expected home from Stockholm, Hamilton, b} a notice, 
wherein he recited the assignment which had been made 
of the freight, recpiirdd the Defendant not to pay it to 
any person except himself. The vessel having arrived at 
Stockholm, took in a complete cargo of tar, and again 
sailed, and arrived' at Plt/moath in the middle of Jul^, 
and about the latter errd of tlie same month completed 
her delivery; shortly after which the Defendant, without 
retaining any part until the expiration of the three 
months, paid, notwithstanding the assignment and notice, 
the whole of the freight to Henry, to wlram the Plain¬ 
tiff was indebted for monies advanced for the ship's use. 
This action was brought in the name of the Plaintiff, 
for the benefit of Hamilton. Upon the trial of this 
cause at Guildhall, at tlie sittings after last Hilnry tertn, 

. before 
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before Mansfield C, J. the jury found a verdict for the 
Defendant. * 

Best Serjt. on a former day in this term, obtained a 
rule nisi for a new trial, upon the ground that the jury 
had taken upon themselves to decide in the affirmative 
the question of law, whether by a transfer of the ship 
the inchoate right to freight is also transferred, a position 
which he denied upon the authority of Splidt v. Bowles, 
10 East, 279. where, upon a case sent by the Master of 
the Rolls, on the question whether the assignees of a 
bankrupt, who had let his ship upon freight under a 
charter-party, or the person to whom, after making the 
charter-party, and before his bankruptcy, he had assigned 
his vessel, W'ere entitled to recover the freight in covenant 
on the cliarter-party, the Court held, that the assignees of 
the bankrupt’s estate, and not the purchaser of the vessel, 
was entitled to recover, and that a Court of law could not 
take notice of trusts. 

• 

Shepherd Serjt. on this day shewed cause. The verdict 
is right, for payment made to the cesluy que trust is pay¬ 
ment to the Pliiiiitiff. It is observable that the ship was 
assigned to Henry before she began to e|U'n freight. If, 
after the assignment, goods had been put on board in 
Sweden, not under a charter-party, Iwit merely under billi 
of lading, it is clear, that upon, the ship’s arrival here, 
Henry ivould have had a right to detain the cargo till the 
freight was paid him. Or he might have brought assump¬ 
sit for the freiglit; for he could prove that he w'as owner, 
that he took^he goods on board, carried them, and*deli- 
vered them. The charter-party, which existed in the pre¬ 
sent case, made no other diflerence in bis right in this re¬ 
spect, than that an action thereon must be brought in the 
name of the Plaintiff, not in the name of Henry j conse¬ 
quently the Defendant’s payment to Henry would discharge 
* ^ #1 • ^ 

him 


1810. 

Morkison 

Parsons. 



410 


CASES IX EASTER TERM 


1810. him from the action in which he would otherwise be liable 
to t |^0 Plaintitron the charter-party, by reason of the pri- 
V contract between them; unless this w'cre so, the 

Parsons, owner of the goods would have no means to obtain pos¬ 
session of them* except by payment of double freight, first 
to the plaiutitr suing on his contract, and again to the ship¬ 
owner; for whosoever might have happened to be owner 
of the ship at the time of her arrival, would have had a 
lien on the goods till he had received at least that half of 
the freight which by the charter-party was to be paid on 
delivery. The Plaintiff himself, therefore, has put the 
Defendant into sucli a situation that he cannot obtain pos¬ 
session of his goods, till he has paid the freighf to the 
Plaintiff’s assignee of the ship. But further, wherever a 
ship is assigned, the assignee is entitled in equity to all 
the freight which afterwards accrues. Suppose the obligee 
of a bond had assigned his bond to another; payment by 
the obligor to the assignee, is a good payment to the obligee. 
JLynch v. Clement, 1 Lutw. 577. it was laid dowm, that a 
tender to the cesluy qve trust of a bond, would be a good 
tender to the obligee. The rights of the assignee of a 
bond have been taken into consideration in courts of law. 
Fenner v. Mearcs, 2 Bt. Rep. 1269. Assumpsit by the 
assignee of a bond against the obligov, who had notice of 
the assignment and agreed thereto. "Nares J. asked, “ If 
“ tlic Defendant had paid the Plaintiff, and the obligee 
had sued the Defendant, whether he might not have 
“ pleaded payment.” And it was admitted by the De¬ 
fendant’s counsel that he iniglit; and the Court held, 
that the action was maintainable. Bottoniley v. Brooke, 
citetl in Winch v. Keeley, 1 Term Rep. 621*. The Defend” 
ant pleaded, to debt on. bond, that the bond was given 
for securing 100 /. lent to the Defendant by E. Chancel¬ 
lor, and was given by her direction to the Plaintiff, in 
truSt for her; and that E. Chancellor, before the action 
brought; was indebted to the Defendant in more money 

than 
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than the amount of the bond; to this there was a demur¬ 
rer, which was withdrawn by the advice of the Court. 
S. P. on demurrer, iji Uudge^ v. Birch^ and Rudge v. 
Tjjle, Mich. S5 G. B. R. cited ibid. But wherever 
a set-off is good, payment is good, aiid a trustee cannot be 
permitted to set up a subsequent assignment against the 
effect of his own act. Therefore, inasnmcli as the assign¬ 
ment contaihfi no special exception of this trust, every 
payment to the assignee of the ship, w ho is the 
que trml in this case, is a p;\yment to the trustee. The 
subsequent assignment to Hamilton can make no dif¬ 
ference. And it is not uniuiporlant, that Henry had at 
Stochholfn advanced money on account of the ship to the 
whole amount of the freight; so that lie had a lien on the 
whole freight for the repayment; but the principal 
ground is, that payment to Henry is payment to the 
Plaintiff. 


I8f0. 

Morrisom 

•s. 

Parsons. 


Best and Runyingtan, Seijts. contended for the Plain¬ 
tiff, 1st, that payment to a c(iiuy que tnist is not, in law, 
payment to a trustee: but, I^dly, it must appear that 
Henry is the of, tlic Plaiiitifl", and that 

there is no trust for any other person. If .<4. contracts ' 
with B. to carry goods, or fo perform aqy other work, 
and performs it tliroiigli the agency of C., a payment to 
C. for the work is not therefore a paj^ment to //. It is 
not true, that if the Defendant l^d paid freight to the 
Plaintiff, he could not have obtained from Henry the pos¬ 
session of tiie goods; for Henry had adopted the contract 
which the PiaiutiiT had made, and agreed to perform the 
voyage under that contract. It is not uncommon after 
chartering a ship, to assign the cliarter-party as a secu¬ 
rity for money advanced for the outfit, and it would be an 
instrument of fraud, if tlie owner could afterwards, by 
selling the ship, vacate that security. But if equity is*to 
be considered in this case, the Court will look to all the 

equities. 
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1810* equities. A person, by whose negligence the charier.* 
Morrison remains in the possession of the Plaintiff, cannot 

1 ,, complain that it is conveyed into other hands. Ilj on be-* 

Parsons. coming the owner of the ship, he wishes also to become 
the owner of the charter-party, he must require it to he 
actually assigned to him ; otherwise*, it remains with the 
original charterer. Splidt v. Bon ks. No interest in 
the charter-party, either legal or beneficial, passed by the 
assignment of the ship. -That instrument contains no 
words descriptive of any pro}>erly except the ship and her 
tackle. The Plaintiff, therefore, never was a trustee for 
Henry; consequently the doctrine, that payment to a 
cestuy que trust is payment to the trustee, does not apply 
here to prevent the Plaintiff from recovering. But upon 
the same doctrine, payment to Hamilton would liave been 
a good payment to the Plaintiff, because the Plaintiff was 
in truth a trustee for Hamilton. In Botlomley v. Brooh^y 
the Court gave no judgment, but only a recommendation 
to w'ithdraw the demurrer, \_nealh J. Bottomley v. 
Brooke, has often been allowed to be cited.] And neither 
that nor any of the cases go the lengtii of proving that, 
supposing the Plaintiff to be a trustee for Henry^ pay¬ 
ment to would be payment to the Plaintiff. To 

decide this, ivould in all cases convert 4 court of law into 
a court of equity : whereas the court of law has not the 
means to look into the situations and circumstances of 
all parlies. It would destVoy the whole system of trusts 
to hold, that a tender to a cestuy que trust is equivalent to 
payment to a trustee, when the very object of many trusts 
is, to keep the property out of the hands of the cestuy 
qtte trust. The case of Rudge v. Birch is no where 
in print, except in the argument of* counsel in tl»e 
case of Winch v. Kceley, and is there so briefly stated, 
th<at it is of little authority. The case in Lutzeych only 
proves, tijat a tender to the person to whom a bond 
is assigned, is a good plea. This may well be; 

• for 
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Ibr a tender to an attorn^ is doubtless a. good plea, and 
the assignee of a bond is always constituted the attorney 
of the obligee. But it does not therefore follow, that pay¬ 
ment to a ccstuy que trusty who was not attorney, would 
be good. But the great ground is, that, according to the 
authority of Splidl y* Bowles^ it is impoiisible that the 
Plaintiff can be trustee for Henry, [^Matnjield C. J. 
All which diat case decides is, that a person standing in 
the condition either of Henry or of Jlamitfon, could not 
bring an action upon the charter-party in his own name; 
that no interest, that is to say, no legal interest, passed by 
such assignment.] Chinnery v. Blackburn^ 1 //. BI. 117. 
it "^vas held, that the right to the freight did not pass by 
the transfer of the ship. It was there argued, that freight 
was incident to the ownership of the vessel, as rent is to 
that of land; but it Was held, that the owner of the ship 
could not recover it in his own name. \^Healh J. Cer¬ 
tainly not.] The justice here is on the part of the Plain¬ 
tiff ; the Court will therefore endeavour to support his 
claim without driving him into equity. The charter- 
party was made on the 17th August 1808. On the ^6th 
of August the Plaintiff assigns the ship to Henry^ the 
legal right to the freight still continuing in himself. On 
the 1st of Februaiiy 1809, the charter-party is assigned to 
Hamilton. On the 2d of Jmwc, and long before the ship’s 
arrival, Hamilton gives notice to the Defendant of this 
assignment, and directs him tevp^y fi'eight to none ex¬ 
cept himself. The whole equity o$ the case rests on that 
notice. Clark v. Adair^ sittings after Easter term^ 4 G. 
3. cited by Bullcr J. in 4 T. R. 3i3.' Master v. Miller, 
Dehray, an officer, drew a bill on the agent of a regi¬ 
ment, payable out of the first money which should become 
due to him on account of arrears or non-effective money. 
Adair did not accept the bill, but marked it in his book, 
and promised to pay when effects came to hand. Debray 
VOL. II. E e 


Id 10. 



Morrison 


V. 

Parsons. 
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1810. 

Morrison 

I’. 

Pahsons. 


died before tlio bill was paid; and the administratrix 
brought an action against Adair for money had and re¬ 
ceived. It was allotvcd by all parties, that this was not a 
bill within die custom of incrchanls: but Lord Mamfidd 
said, that it is an assignment for a valuable consideration, 
with notice to tjie agent, and he is bound to pay it. Buffer 
J. also cited tlie case of Israel v. ])o7fgfas^ 1 //. Bl. 242. 
where A. being indebted to /•., and B. indebted to C. 
h. gave an ordf'r A. to pay C. the money Sue from A. 
to B.y w'hereupon C. lent B. a further sum, and the order 
was accepted by A. On the refusal of A. to comply with 
this order, it was held, that C. might maintain an action 
for money had and received against him. 


Mansfield C. J. I am extremely glad this case has 
been broiiglitbeforc the Court; for I thought tliat the ef¬ 
fect of the assignment of a sliip, with respect to the 
freight, might properly be a subject of discussion, iind I 
had not time at the trial to consider the case cited from 
East. Every thing said from that case and others is true 
that^ in order to succeed at law, it is necessary to sue in 
the name of the contracting parly; and that a person 
standing in the condition either of Ilcnrtj or of llamiU 
ton, could not bring an action upon the cliartcr-party in 
his own name; that no legal interest therein passes 
by such an assignment; but that decision has nothing to 
do w'ith the point flvhich is^ the sole question here, W'hat 
IS the effect of the payment to one who is entitled to 
receive the beneficial produce of a contract. The ques¬ 
tion then is, whether an assignment of a ship docs not 
carry with it the benefit of this contract; especially here, 
where the Plaintiff makes a contract for freight, and af¬ 
terwards assigns the ship before she sails; so that tlic 
assignee was, to all intents and purposes, in possession of 
hej’ as owner before islie sailed. A« to equity, who¬ 


ever 
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ever has the prior equity, has the prior right. Henri/ 
has the prior equity, considered as the person who had 
an authority from the legal creditor to receive the debt, 
and therefore payment to him is good paj meiit to Mor~ 
risott. ' 

Heath J. I am of the same opinion. Hamilton * 
could not be in a better situation than the Plaintiif was 
at the time of assigning the charter-party; and he coald 
not, after the assignment of the ship, prevent Henri/ from 

receiving the debt. 

• 

Lawrence J. w'as of the same opinion, and distin¬ 
guished the cases cited, which did not at all militate with 
the judgment of the Court. It is said, the assignee of a 
bond receives the debt as attorney ; no doubt; but the 
right to freight subsequently accruing must belong to the 
assignee of the ship as incident thereto. Sharp v. Glad¬ 
stone^ 7 Easty 24. is the only case that seems to bear on 
the point: according to the idea of I^ord EUenborough 
C. J. in his judgment there,aifter the abandonment of the 
ship, the underwriters on a chartered ship would be enti¬ 
tled to freight earned afterwards. 

CiiAMBRE J. was of the same opinion... 

Rule discharged. 


41 & 


1810. 


MoRRtSUN 

V. 

Parsons. 


E • 2 
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June 2. 


SpiTTA afid Others, v. Woodman. 


If a policy be r'l^lIIS action was brouglit to recover a total loss on 
effectedongoods policies of insurance effected on the ship Daniel 

fined from A. t# Frederick, ‘‘ at and from Gottenbiirgh to her first port 
of discharge in the Baltic, not higher than Riga, 




on 


B., tlie risk to 

and from specific goods, valued “ at a premium of 35 guineas per 

loading thereof cent, to return 10 per cent, ‘for convoy, and 5 per cent, 

sa" in*^^wl%”e^'t arrival;” beginning the adventure upon the 

must ^^intend- goods from the loading thereof on board the said 

cd a loading at ship, (not saying where). Upon the trial of this cause 

the place from sittings after last Michaelmas term at GAildhll, 

which the Tn(>- ” ’ 

age commenced, before Mansfield C. J. it appeared that the vessel was an 
And if the proof Amencan, belonging to Philadelphia; on the Ist of April 

g^dswLelLd- sailed from London, having there received on 

ed in an earlier board a cargo of coffee, raw sugar, and indigo, bound for 
part of the ship’s Gottenhurgh, and some port in the Baltic, situated between 

fore^Sr^arrival J^^keck and Riga, and arived safe at Gottenhurgh. In¬ 
st the place surances hatl previously been effected upon tlic cargo, 
where fhe'joy- 'London to Gottenhurgh only, at a time when it had 
commences, the determined to what port the ship should ulti- 

Plaintiff caiii|ot mately proceed; but it lieing at length fixed that she 
Though the should sail to some port in the Baltic, and there discharge 
same under- her cargo, the insurance in question was effected. Upon 
writer had in¬ 
sured the same goods for the anterior voyage, anff knew the second policy wai 
effected thereon, . ^ 

If a licence is obtained, giving a neutral uider scope than the exceptions and 
conditions in the orders of Council give, and not referring thereto, he may avail 
himself of the privileges conferred by the licence, and is not confined by the re¬ 
strictions contained in those orders. 

Therefore, where the .'ith article of the order of Council of 11th November, 
J807, legalizes the exportation of colonial produce by neutrals cfeariiig out from 
this kingdom under such regulations as bis majesty shall think fit to prescribe, 
which shall be proceeding direct to the port specified in their clearance, and the 
licence authorized the vessel to proceed to Siceden or any port in the Baltic, 
though the clearance obtained named only Gotfenburgh, the Court held that the 
licence authorized th^ vessel to proceed to Pillau, a port in the Baltic. 

the 
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the ship’s arrival at Gotlenhurgh^ the port of Pillau was 
assigned to the master as his port .of discharge. His 
cargo was not taken out and re-laden at GoUtnhurghy he 
sailed from thence with convoy, and upon his arrival 
in Pillau Roads, while he was engaged on shore in ex¬ 
hibiting the ship’s pif^iers, for the purposib of procuring , 
her admittance into the port, his vessel was captured by 
a French pfivateer. The Defendant having insured the 
same goods on the former policy from London to Gotten^ 
hurghy was fully aware, when the policy upon the fur¬ 
ther risk from Gottenburgh to her first port of discharge 
in the Bailie,'^'* was presented to him, that Ite was insuring 
the same goods as were described in the former policy. 
The Defendant admitted his subscription, and the Plain¬ 
tiff’s interest. It being conceived, and admitted at the 
trial, that a licence was necessary for this voyage, the 
Plaintiff gave in evidence an order for a licence issued 
by the privy council, and a licence granted in conse¬ 
quence thereof, “ for permitting the American ship Da- 
“ niel and Frederick, to proceed from any port in the 
‘‘ United Kingdom, to Sweden, or any port in the Bbltic, 
with a cargo of such colonial produce as was allowed 
“ by his majesty’s order in council of the 11th of No- 
“ 'cemher, 1807, "and having discharged tlie said cargo, 
then to take on board, either at the said port of dis- 
“ charge, or at Gottenburgh, or any ^other port of the 

Baltic, a cargo of such gdods as were allowed by vir- 
7 0 ° I ^ 

“ tue of the aforesaid order to be imported, and to pro- 
ceed with the same to any port of Great Britain.^' 
The licence also contained a provision, that if it should 
be found necessary for the ship to proceed from«the 
“ port of delive* y to any other pdrt of the Baltic, for the 
^ purpose of taking on board a return cargo, she should 
“ be permitted to proceed to such port in ballast only.” 
Signed Ilawkesburj/. The sliip’s clearance from London 
did not mention any port of destination except Gotten- 

• burgh. 
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burghf which is not a port in tlie Baltic. The declara¬ 
tion averred, that on the 8th of Maj/, the ship in the poli¬ 
cy mentioned, with the goods in the policy mentioned, on 
board thereof as aforesaid, was in good safety at Gotten^ 
hui'gji aforesaid, to nit,-at Bondon, and afterwards sailed 
from Gotfenhurgh. For the Defendant it was objected, 1. 
That the loading thereof on board, mentioned in the po¬ 
licy, niust mean a loading thereof at ^ollcnhjitrgh, that 
being the only port or jdace, mentioned in the policy, and 
that then, inasmuch as it appeared in evidence that there 
were no goods laden at Gotle7ihurgh^ but that the goods 
described in the policy were laden in London, either the 
risk never attached, or if the declaration intended, to aver 
a loading at Goltndmrgh, there was a fatal variance. 
Secondly, the Defendant relied on the order in council of 
rith Norrmher, 1807, by which it is ordered, that all ports 
and place^^ In Luropc, from which, althoAgh not at war 
witli his majesty, the Brilish flag is excluded, and all 
ports or places in the colonies belonging to his majesty’s 
enemies, shall from llienceforlh be subject to the same rc- 
strjctjoris in point of trade and navigation, with the ex¬ 
ceptions thereinafter inontionod, as if the same were 
actually blockaded by his niajostj’s naval forces in the 
most strict and vigorous manner. But by tI»o fifth ar¬ 
ticle, notliing heroin contained is to extend the liability 
to capture and condemnation, to any vessel, or the cargo 
of any vessel, belonging tc any country not at war with 
his majesty, which shaJ have cleared out from some port 
or place in this kingdom, or from Gibraltar, or Malta, 
under such regulations as his majesty may think fit to 
prescribe,* or from any port belonging to his majesty’s 
allies, and shrill be proceeding direct to the port specified 
in her clearance. The Defendant contended, that these 
orders Mere explained by the additional instructions to 
cruizers, issued by the privy couiicif on the 26th of JVb- 
xemher, 1807, in pursuance of an order of council made on 

. the 
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the preceding day, and directing that vessels belonging to 
any state not at war with his majesty, laden with cargoes 
in any ports of the United Kingdom, and clearing out ac^ 
cording to law, shall not be^interrupted or molested in 
proceeding to ant/ port in Europe, (except ports specially 
notified to be in a state of strict and vi^rous blockade 
before his majesty’s order of the 11th of November, then 
instant, or which shall be thereafter so notified,) to whom¬ 
soever the goods laden on board such vessels may appear 
to belong. And he contended, that inasmuch as the Da- 
niel and Frederick had not obtained a clearance from Lon¬ 
don, specify ing any other port of destination than Gotten- 
burgh, she had not cleared out according to law, and 
therefore wns not within the excei)tion containc?d in the 
additional orders of ;^t)th November, and that consequently 
the adventure fell within the general prohibition contained 
in the first article of the order in council of the 11th of 
November. ftfansfield C. J. considered this last objec¬ 
tion as unanswerable, but reserved both points, subject 
to which he permitted the case to go loathe jury, W'ho 
found a verdict for the FlainAiff. 


1810 . 
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Accordingly Letts Serjt. in Jlilarp term having ob¬ 
tained a rule nisi to set aside the verdict and enter a non¬ 
suit, « 

Shepherd and Best Seijts.^oii a former day in this term 
shew'ed cause. It is allowable ty call in aid the other 
documents issued by the government, in order to explain 
their own acts; and this meaning results from the whole 
of them; that if, when a ship sails, slie cleays out for 
a port, of Euiippe, not then in ^ state of actual vigoVous 
blockade, she shall not be molested by our cruizers. If 
no ship could clear out according to law, unless her ulti¬ 
mate deytination bfe expresH^d in her clearance, then 

• no 
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no trading voyage is legal, for until the ship finds a mar-* 
kct for her cargo, her ultimate destination cannot be 
knoivn; op if it bfe in some cases known, the universal 
practice is not to mention [t in the clearance. Besides, 
the clearance mentioned in the 3th article does not ex¬ 
clusively refer ^o.a clearance from a port of this king¬ 
dom, for the exception is extended to ships clearing out 
from any port belonging to his majesty’s allies^: it is the 
clearance from the port of Gottenburgh therefore which 
is to be considered. The licence itself is an order of his 
majesty in council, of ccpiaj authority with any other 
act of his majesty in council: coining after the order of 
the 11 th November^ it supersedes it as to this cargo: it 
refers to the former orders in council, for no other pur¬ 
pose than for the specification of the sort of goods which 
it authorizes to be imported, and to enumerate the ex¬ 
cepted goods; but it adopts no other regulations therein 
contained. The lictmcc docs not require the intended 
voyage to be stated in the clearance; but, on the contrary, 
it con tern plates«a different voyage from that mentioned in 
the clearance *, and when thii, licence therefore is coupled 
witib the instructions given to his majesty’s cruizers, the 
effect of both united is an express permission for the 
vessel to proceed to Pillau. It is not, as, if an act of par¬ 
liament had decvljired, that the king’s prerogative sliould 
be limited to granting licences to vessels under certain 
exceptions: the king may ^licence an adventure to a 
poi^t in actual blockad^, if he will: a declaration of 
war is an qrder of council; but it docs not prevent the 
king from granting licences to trade with the enemy. 
{^Mansfield C. J. This point is very important; for the 
inteAt of a licence is, to render legal that traffic which 
was before illegal: and how docs it less operate on that 
which was rendered illegal by the effect of these particu¬ 
lar orders of council, than on that which was illegal by a 

general 
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general declaration of war? IVhat is there then in 
the orders of council to prevent this subsequent licence 
from legalizing the traffic therein mentioned ? Or how 
do the orders render that jtraffic more than illegal?] 
Nothing is therein said about any necessity of obtaining 
a licence. The object of them was to pneourage mer¬ 
chants in a hazardous branch of trade, by declaring the 
principles on which the government intended to proceed, 
whereas, the doctrine contended for would throw insur¬ 
mountable difficulties in the way of this trade, by reii<* 
dering it necessary either to mention in the clearance the 
name of every port in Sweden and the Baltic^ or if only 
one is mentioned, the adventurer must be confined to 
that one, which is clearly contrary to the intentions of 
government. The only question therefore is, whether 
this licence embraces the voyage; and as it is a licence 
to GoUenburgh or any port in the Baltic^ of which de¬ 
scription Pillau is, it clearly does : and since the voyage 
is governed not by the rules prescribed by the former or¬ 
ders in council, but by the laws prescribed by the king 
in this particular case, the licence produced is a sufficient 
authority for the voyage insured. As to the other point, 
this case is distinguishable from that of Robertson v. 
French, 4 Bast, 30., which was ‘‘ on the goods, from 
the loading thereof on board the said ship, at all and 
any port on the coast of Brazils'** and the goods lost 
were loaded at the Cape of Good Ilopei \_L,awrence J. 
The case there was, that the g^ods were shipped from 
the Cape, for Brazil: a policy had been effected on the 
outward cargo for a time, which had expired: the policy 
subscribed by the Defendant had been intended to attach 
on the (a) homeward-bound cai^o; but tlie ship not be¬ 
ing able to find a market, after a time, returned with 
the same goods to the Cape, and it was held that the 
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(a) See post. p. 424., and 1 Marshall ottjfnsurances, 2d ed. 323. 
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second policy did not attach thereon.] There the out¬ 
ward voyage had elided; these are policies on the out¬ 
ward voyage which is continuing at the time of the loss. 
Hodgson V. Richardson^ 1 Rep. 4()3. The policy 
was at and from Genoa to Dublin ; the adventure to be¬ 
gin from the lot.ding to equip for this voyage. The cargo 
had been loaden sA^J^eghontf of perishable commodities, 
more than five months before : the objection! was there 
never thought of, that because the goods were not put on 
board at Genoa, the risk would not attach, but the un¬ 
derwriter W'as discharged on the ground of a fraudulent 
concealment of the time and place of lading, making it 
appear to the underwriter that he was insuring nqw fresh 
goods instead of an old damaged cargo ; the Court hold¬ 
ing, that it is, or in many cases may be, material whether 
the loading is at tlie ])orl mentioned, or at another. In 
this case the time and circumstances of the loading on 
board at were fully known to the Defendant: 

lliat case therefore is so far lavourablc to the Plaintiff, 
The words of this policy are those w hich are usually in- 
herletl, without any alferatioh, in cases where it is know'n 
that tlie goods are not loaded at the port mentioned in 
the policy, but long before: the meaning of them is, be¬ 
ginning the adventure on the goods, while they are on 
board. It is doling no great violence to the w'ords of .the 
policy to construe it “ beginning the risk at Gottenhnrgh, 
on goods found on board the ship at her arrival here.” 

1 


Jjcns and Marshall, Scrjts., contra. As to the last 
point, the question is not whether the parties might have 
ma^e andther policy on this adventure which should 
have been valid, but w'b&t is the true construction of the 
present policy. The risk runs from the loading. Where 
then, and at what time, w^ere they loaded ? Not at Got¬ 


ten^urgk, upon the stjjp’s arrival there, but in Great 
Britain, many weeks before ; but the policy implies 

. w that 
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that they were loaded at Goltenburgh, which is incon¬ 
sistent with the fact. But the fact .is very material to 
the risk: for the principal danger apprehended was of 

A 

the French confiscating^by forde all goods put on board in 
Great Britain: if the goods had really been laden at 
Gottenhurgh all wofild have been right find legal: the 
ship would then have carried real ^papers instead of 
simulated papers. Even if the goods had been barely 
landed, and re-shipped at Gotk;nhurgh, so as to entitle the 
vessel to these papers, perhaps the Court might have sup¬ 
ported the Plaintiff’s claim. \_LawrenceJ, Suppose the 
insurance had been “ beginning the adventure on the mer¬ 
chandizes from the loading thereof on board at the port 
of London,^' the voyage being from Gotlenhurgh^ as now, 
would you not then understand the risk to be on goods 
loaden at Londony on the voyage from Gotttnhurgh to the 
ship’s port of discharge in the Baltic If another suf¬ 
ficient averment had been introduced, and the Court 
could see the whole on the record, they would restrain 
the effect of the policy froin^the time of the ship’s de¬ 
parture from Fondon to the time of her arriving with the 
goods at Gotfenburgh but there is no inference to be 
drawn on the present record as to which of these two 
inconsistent avefnieiits shall stand. Therefore the De¬ 
fendant’s case is not at all dependent on the case in 
Blachtonc. It is true the Defendant had knowledge of 
the destination of the good#; but that does not enable 
the Plaintiif to state one case, afid to recover upon the 
proof of another. He alleges the goods to be put on 
board at Gottenhurgh, and proves them to be put on board 
in London, \^Mansjield C. J. I think with* you, Athe 
goods might hSve been Isnded hnd rc-.shipped, and that 
is not a mere form : for, in a certain degree, the parties 
can judge from the outside of the packages, whethe^ up 
to that time, any damage has been sustained; and with¬ 
out such examination, if an avera^ loss should arise, it 

• would 
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would be almost impossible to determine whether it was 
sustained before thp ship's arrival at Gottenburgkf or af¬ 
terwards. So fiir, the case of Hodgson v. Richardson is 
still applicable: the terms*of the policy in that case are 
much like these, except that it has the words “ to equip 
for the voyage^’ which seem to indicate an intention of 
fraud.] Perhaps as the Court rested so much on the 
ground of concealment in that case, it may be fair to 
consider the present question as untouched by it: but the 
case of Robertson v. French bottoms itself upon the prin¬ 
ciple, that as the goods were not put on board at the 
coast of Brazil but at the Cape of Good Hope^ the adven¬ 
ture made was not the adventure described in the policy. 
\^Heath J. Did not that case proceed on the ground that 
it w'as not the intention of the parties to insure that voy¬ 
age ?] It was no otherwise against their intention than 
as their intention was to be collected from the words of 
the policy : but in fact they designed it as a continuation 
of the risk on that particular cargo, the same under¬ 
writer having before insured the goods for a time, which 
expired on the 17th of September, the same day on which 
this risk had its inception; contrary to what was thrown 
out by Lawrence J. respecting it, above, (p. 421.) and up¬ 
on the argument in the case of Grant v. Paxton (a). The 
Court, in Robertson v. French, said, you shall not apply 
your policy, whatever you intended in fact, to an ad¬ 
venture which is not described therein. To pursue this 
rule will generally attain the purposes of justice, but if 
it should ever be the parties’ intention to insure a voyage 
which they do not describe, it becomes necessary, ac¬ 
cording to” the Plaintiff’s argument, that the risk should 
attach on the goods, in the state they are in on the day of 
effecting the policy: that rule must be radically wrong : 
it esAnot be, that because the party signs a policy on the 

(a) This observation is not contained in the report of that 
ease. Arde, vol. I. 40ii. 
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first of March, it shall apply to a transaction, to which it 
would not apply, if signed on the first of Maj/. Since, 
therefore, the policy legally and by nfecessary interpreta¬ 
tion describes a voyage, and a cornnienceiuent of the ad¬ 
venture, different from that set forth in the declaration, 
the Plaintiff cannot recover. As to the ojher point, the 
answer given goes beside the objection. It is not yet 
clear that this ship needed aity licence for her voyage j 
and the unnecessarily taking a licence where none was ne¬ 
cessary, will not put the party in a better situation, nor 
entitle him to a greater latitude than if he had taken none. 
This is a licence couched in the most general terms, for 
the ship Daniel and Frederick to bring home produce 
under th% restrictions therein referred to. It is not ar li¬ 
cence dispensing with the orders in council; on the con¬ 
trary it founds itself thereon, and does not at all impugn 
them, unless it can be shewn that the party could not have 
the full benefit of this licence, without its superseding 
those orders. Nothing hinders that the Plaintiff may 
both obey those orders, and have the benefit of the licence 
at once. But allowing that tlie licence impo.ses on^the 
Plaintiff further restrictions in the prosecution of this 
trade, that does not excuse him from also bringing himself 
within the exceptions made in the orders of council, un¬ 
less the licence plainly and expressly dispenses with them, 
which it does not. The Plaintiff therefore has not at all 
advanced his argument, for the Defendant rests on the 
ground that this is all consistent with, and consequent on 
the orders in council. But if the licencc.be inconsistent 
with them, it is assuming far too much to say that a single 
secretary of state, who issues this licence, has aut{^ority to 
supersede the orders in council; and unless proof is ex¬ 
hibited of his having had such an authority committed to 
him, the Court will rather hold the licence void, as mili¬ 
tating against ao existing edict. {^MansfieldC. J. The 
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licence provides that the ship might proceed, if necepsarVj 
fhom her port of delivery to any other port in the Uallict 
for the purpose of taking in a return cargo in ballast. In 
availing himself of that permission, it is impossible for her 
to comply with that part of the order in council, which 
directs that thetshipsliallpass unmolested only if she sliall 
l>e proceeding direct to her port of clearance. That order 
could not apply to a ship which had a genersil licence to 
go where she pleased, but ,only to ships which are pro¬ 
ceeding to some one known port of destination. It is 
only necessary for the person applying for a licence to 
state to the secretary of state what voy&ge he intends; and 
when that is explained, the council gives a general licence 
in terms large ci|pugh to comprehend those parts which 
cannot be determined on.] That provision docs not apply 
to the present case, nor shew that the ship was not, for the 
purposes, of this adveillure, within the operation of the 
orders in council: that is a provision for a subsequent 
period of the voyage, after she shall leave her port of de¬ 
livery, the clearance, which it is contended the orders in 
council require, is a clearance from this country to her 
port of delivery; if she had had this, she might then 
perhaps have taken benefit of the provision in the licence 
for the ulterior voyage. The orders in founcil, therefore, 
as well as the licence, are both applicable, and both to be 
observed; if there had been no orders in council the king 
might have licensed the sljip just in the same manner. 
[Mansfdd C. J. If t^iere had been no orders in council, 
no licence at all would have been necessary for this voy¬ 
age.] This licence is nothing more than a consequence 
of the orders in council. The Plaintiff might at least 
have slated in the clearance that the ve^l was bound to 
Gotlcnhnrghj and to her further port of discharge in the 
Baltic; for though he could not ascertain whither she was 
going, he could state that she was going beyond Gotten* 

burgh. 
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hitrgh. The matter about which the crown is solicitous,*is, 
whither the goods arc going; f .nd the Piaintiff names Gof- 
tenhurgh, not because the goods arc really going there, but 
for the sake of touching tliero Jo get simulated papers: it 
is therefore a very material variance, or rather a conceal¬ 
ment of that which tjie crown requires to pa disclosed, if 
a false clearance like this is tal.cn out, which is to expire 
befoBC the ship comes on the essential part of her voyage, 
so that she sails in effect without any clearance at all, for 
her port of discharge : whereas, the orders of council, 
which are not at all contravened by the licence, but which, 
together with the licence, form the condition under which 
she is to sail, expressly retjuire a clearance, not a fictitious 
clearance, but a clearing out according to iaw'; and both 
codes must be made to stend together, unless it appear 
by positive terms, that the latter was intended to repeal 
tlie former. • 

Mansfieei) C. J. Those w'ords according to law” 
arc of no effect, for if they had not been inserted they 
would have been implied. If is possible that the freight¬ 
ers might know before the ship sailed that slie w as going 
to Pillau Roads, but it is more probable that they meant 
rather to be giiid(i([l by circumstances, and to confer with 
their correspondents when the vessel arrwed at Gotten^ 
burgh. It is clear tiiat the general orders in council, if 
complied with by a neutral .sigp, render all licence unne¬ 
cessary. And this licence has no J^ther reference to the 
orders in council than to define tiie species of goods li¬ 
censed, by describing them to be the same which are 
authorized by those orders to be exported, it has no re¬ 
ference to any conditions with whjeh a trader is hound to 
ccunply. The very purpose of inserting the name of the 
.port of delivery in tlie clearance is satisfied and done 
away by the application made to government for this li¬ 
cence; for in so applviug, the communication is made to 

^ government, 
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government nliich they wish: in that licence the port ie 
expressed, so ikf as it can be expressed; and it seems to 
have been the intention of the partieS'to reserve an option 
as to the ultimate port Of (^scharge. The licence is not 
at all founded on the orders of council, bOt on the general 
power of the crown. 

Lawrence J., in confirmation of this preposition, read 
the relevant part of the licepce. 

Cur, adv. vuti. 

The Court, On this day, decided, that there was no 
gh)und ibr the last-mentioned objection; the^ licence 
being sufficient: but, on the other ground, they felt 
themselves obliged to make the rule for entering a 
nonsuit 
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• - Hibbert and Others v . Halliday. 


Liberty given 
in a policy on a 
fishing voyage, 
to chase, cap- 
ture, and man 
prizes, does not 
authorize the 
ship to lie by 
iiin^days oti’a 
port, waiting for 
nti enemy’s ship 
to come o\it, 
when she should 
have completed 
her cargo. 

Although she 
lay in wait 
during that time 
within tlie limits 


T his was an action brought by the assignees of Beufi 
a bankrupt, upon a policy effected by Bentj ipon 
theSfith January 1805, before he became a bankrupt, 
upon the ship Port au Prince^ Isaac Duck master, “ at 
and from London td the Southern whale and seal fishery, 
during her stay and fitting there, and back to London^ 
with leave to touch, stay, and trade at all ports and 
places Whatsoever and wheresoever, backwards and for* 
wards, as well on this as on the other side of Cape Ilom^ 
and the Ckspe of Good jfiTppe, to take on board and dis¬ 
charge goods and stores, and to seek, join, and exchange 

convoy, without being deemed any deviation,’* and the > 

) 

of ller fishing ground. 


insur- 
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insurance was declared to be on ship, valued at 
17,000/., with or without letters of marque, and with 
“ liberty to chase, capture, and man* any prize or prizes, 
<< and to take and return with, or send into port or ports, 
any prize or prizes; also to cruize 31 days, either to- 
l^ether or separate^ any where, and in qny latitude, on 
the outward bound passage, on this side of Cape Horn 
“ and the Cape of Good Hope!''' The tw'o first counts of 
the declaration stated a loss by the perils of the seas; the 
third, a loss by capture by the inhabitants of the island of 
Haffee. Upon the trial of this cause at Guildhall^ at the 
sittings after 3//rAffc/wos term 1809, before Oiomdre J.^ 
the parties admitted the bankruptcy of Bent^ the commii^ 
sion a^inst him, and assignments of his effects to the 
Plaintiffs, their property in the vessel, and the Defend- 
ant's subscription to the policy; and that the ship iVas 
well manned and fitted out, and sailed from London on 
her voyage to the South Sras in February 1805, bearing 
letters of marque against the then French, Batavian, and 
Ligurian republics, and tlte kingdom of Spain, and a li¬ 
cence to sail without convoya and that the journal,.kept 
by an officer named Maclaren, who sailed on board the 
Port-au-Prince, and which journal was referred to by the 
Plaintiffs in theii^answer toa bill of discovery filed against 
them in the Exchequer by certain other underwriters, who 
had subscribed the same policy, and whom the Plaintiffs had 
sued in the Court of King's ]Jench,sh5uld41>e read as evi- 
dehce upon the trial of this cause. Jt was also proved that 
the ship was a large vessel of466 tons burthen, fitted out 
ks a whaler, with 32 guns, and 96 men, a greater number 
than was necessary for the purpose of the fishing-voyage, 
and that she had not been hear^ of since Maclaren left 
her, as prize-master of the Santa Anna, at Port Sl Bias, 
on the other side of Cape Horn, upon the north-western 
coast of Calijbmia, in June 1806. The Defendants re- 
TOL. II. F f lied 
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lied on a deviation ; to prove which they read tha follow¬ 
ing extracts of Machtren's, journal; “ On our arrival off 
the port of Si. JMns^ in the Port'-nif~ Prince^ we observed 
“ in the bay a man of w ar brig of 18 guns, a small coast- 
“ ing brig, and a ship, which, M'e were informed, was 
taking in a ci|i'go, and would sail in a few days; the an- 
‘‘ choring ground Avas so Avell defended by the batteries, 
that wc did not think it prudent to go in with the ship, 
“ as we had but a very few shot left, and therefore hauled 
“ off to the Maria hlatids^ about 55 miles north-west from 
the bay, where we arrived next morning, when it was 
“ determined that we should make use of the boats to 
** watph the ship’s sailing: accordingly, I took a boat and 
“ crew, with three days’ provisions, and arrived at a rock 
“ about ten miles from the harbour, from whence I 
‘‘ could plainly observe persons to be taking in a cargo 
“ on board the ship: this rock I made a look-out place of 
“ during the day-time; as soon as it was dark, I rowed 
“ in towards the bay, to prevent any vessels getting in 
“ or out unobserved. One morning, being favoured with 
*‘.a thick fog, I landed about three miles to the westward 
“ of the toAvn, and walked tlwough a thicket of wood, 
until 1 arrived at one side of the bay, where I had a 
‘‘ perfect view of the vessels at anchor, and liketvise 
“ the battery;«which I found to be well guarded during 
“ the night-time, us 1 counted above twenty soldiers on 
“ the platform at shn-rise. , I likewise numbered upwards 
“ of forty men on boai\l the man of Avar brig: after mak- 
ing all the observations I possibly could on the situa- 
tion of the toAvii and fortifications, I returned to the 
boat, and succeeded in getting off from the land unob- 
served; in this manner I watched the harbour for nine 
days, going on board the P&rt-au-Prince occasionally 
for provisions and water, and it was determined we 
should wait here until the ship should have taken in all 

“her 
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her car^o, and that we should then attempt cutting her 
“ out of the bay with the boats. Itobserved that every 
night the land-breeze regularly set in between the 
hours of nine and ten, w'itlfa heavy squall of wind and 
“ rain, which I afterwards understood is generally the 
“case during the nlonths of t/z/we and ,/^/y: this obser- 
“ vatioii encouraged me to hope, that by getting the boats 
“ well maifned and in readiness at that time of the night, 
“ to attack the vessels in the bay, 1 should not only be 
“ able to carry the ship, but likewise the man of war 
“ brig. On the 17th of June, from the rock where I had 
“ secreted myself, I observed the crew bending their sails 
“ on board of their ship: this circumstance convinced me 
“ that the cargo was all on board. I immediately pro- 
“ ceeded for the Port-mi^Prince, w^ith intent to put our 
“ design in execution as soon as possible; the wind not 
being fevourablc, and blowing so fresh that w^e could 
“ not carry a w'hole sail oii the boat, we did not arrive at 
“ our ow^nsliip till nine on the morning of the 18th, when 
“ we made sail for the port^ but for fear of being dis- 
“ covered from the land, we were obliged to keep a\ a 
“ distance, and likew ise under low' sail, till dark, when 
“ the wind suddenly changed, w ith rainy weather, which 
^ prevented us from getting sufliciently near the port that 
“ night. At midnight, the weather clearing up a little, 
“ we manned three boats with 30 pickod men, w'cll armed; 
“ my intention then was, to proce<^d for the rock at which 
1 formerly looked out, there to secrete the boats during 
“ the day, and as soon as dark, next night, to pull in for 
“ the bay, so as to be in readiness on the approach of the 
“ land-breeze to cut out the vessels. The PoH-au-Pfince 
“ in the mean time W'as to remain at a distance from the 
“ land, to prevent discovery. After arriving at the place 
“ of destination, the morning proved so hazy, that 1 could 
“ not see into the bay till ten o’clock; when the*fog 
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cleared up, I discovered that the ship had dropped out 
of the harbour, and lay at anchor about three miles 
from the jPoinl ; the weather being calm, ai^g- 

‘‘ gested the necessity of carrying her immediately: ac- 
« cordiogly, I sent ojie of the boats back to the Port-au- 
“ Prince, with‘'directions for the master, Captain Duck, 
to make sail for the port at a certain time with the other 
“ two boats. I rowed in towards the port in* a different 
direction from the ship. < This stratagem had the de« 
sired effect, and the people on board were led to sup- 
pose that we were going into the port; they were also 
lulled into security from their situation, liaving a man 
‘‘ of war and two gun>boats almost within gun-shot, and 
tl^ sea-breeze setting in, which would enable them to 
get under the protection of their batteries in a few mi- 
nutes by making sail, which they omitted to do until 1 
had succeeded in getting between them and the port, 
** v^hen their confusion was so great, aRer making sail, 
‘‘ that while one man was endeavouring to cut the cable 
with an axe, others were for slipping and paying out 
“ cable, which prevented him who held the axe from 
“ striking twice in the same place. Our oilier boats not 
“ being able to come up at the same time, I made a feint 
“ to board on the starboard bow', wherd all hands were^ 
“ collected to oppose us, armed only with staves and 
“ hand-spikes, with^ a few pistols, which, however, they 
“ did not think proper jto fir6 : we passed the fore for the 
“ main chains with such rapidity, that we were in posses- 
sion of the quarter deck before the crew could come aft 
to defend it: the captain retreated into the cabin, and 
^‘the Shipp’s company, being left without a master, re- 
quested to have their liVes spared, and tl&ey would give 
up the ship without further opposition. After securing 
Um prisoners, being in number thirty-two, on the poop, 
i^e stood aero^s the bay; when a Imat came from the 

« shore 
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shore with orders from the captain of the man of war^ 
to inquire what our business was on board the ship: 
I sent them back with a very insulting answer, daring 
him to coUie out and try his luck at recovering the 
<< prize. My intention was to entice them out, and de- 
coy them from the port, in order to enable the Port- 
mt-Prince to cut off their retreat, in which I should 
“ have succeeded, if the Port-au-Prince had not appeared 
**’ so soon. On examining the papers of the prize, I found 
her cargo to consist of pitchy tar, and cedar-plank, with 
a small quantity of dye-wood, articles of little value; 
“ but the bad weather was setting in, which would com- 
pM us to leave the coast, and no prospect left for the 
‘‘ Port-au-Prince^ but to proceed for the island of^ Caros 
to fill up with elephant oil; I, therefore, agreed to 
“ conduct the prize to Port Jackson, being the nearest 
“ English settlement: indeed, there was a necessity for 
my going in the prize, as there was no other person in 
the ship capable of conducting her, and the only navi- 
“ gator left in the Port-au-Prince on my departure was 
“ Captain Duck, the mastea; therefore, if we captured 
any more vessels, we must either destroy, or give them 
“ up to the enemy, for want of prize-masters. On the 
“ 22d of June, we sent all the prisoners on shore in the 
long-boat belonging to the prize, and received a quan- 
tity of tallow from the Port-au-Prince to be conveyed 
“ to New South Wales for sale, and, en the S3d, departed 
from her, and proceeded on oui* passage to New South 
“ Wales.'' The Defendants at first insisted, that the 
Port-au-Prince, while she remained off Port St. Bias, 
was not within the limits of her fishing-groupd; but it 
being proved by the Plaintiff, aqd distinctly found by* the 
jury, that the place where she lay was within the fishing- 
ground, though not in eligible station for fishing, the ob¬ 
jection was narrowed to the questioh, whether the trans¬ 
action 
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action of the capture of the SanUi jJtma, taking, place on 
the other side of Cape Hortiy and therefore, not within the 
liberty to cruize for .31 days given by the policy? were a 
deviation or not. Chambr^ J. reserved tbe,point,,^ubject 
to which, the jury found a vferdict for the Plaintiff. 

Shepherd Serjl. in Hilary term obtained a- rule nisi to 
set aside the verdict and enter a nonsuit. 

t 

hens Serjt. in this term shewed cause. It was proved 
that 9() men were a larger crew than was necessary for 
the mere purposes of whale>fishing; because as the as¬ 
sured bad liberty to man prizes, it was necessary that 
they diould be provided with a warlike complement. 
The liberty to chase, capture, and man, was not restricted 
as to place, but extended as well to the other as to 
this side of Cape Horn ; it was only the 31 days’ cruiz¬ 
ing, whicli was restricted in point of place to this side of 
Cfipc Horn, The capture of the Santa Anna was au¬ 
thorized by tlic liberty to chase, capture, and man; for 
the result of the evidence wjis, that the Port-au-Prince 
liafing occasion in her fishing voyage to go so near to 
Pori St. Bias, as to see a Spanish ship likely to come 
out and become a fair object of chasing, capturing, and 
inatining, she wished to decoy the ship out; and the con¬ 
duct of the Port-au-Prince in standing off the port, still 
continuing upon her fishing station, and sending in the 
boats in a different direction, was no abandonment of 
the commercial purposes of the voyage. It was intended 
that the adventure insured should have a twp-fold pur¬ 
pose, and the ship was at lilierty fo apply herself to ope- 
ratiens of war, in such manner and degree as she might 
deem expedient, provided she did not thereby abandon 
the other object; but in all cases, while she was pro¬ 
secuting the one object? she must to a certain degree 
" have 
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have laid aside the other. If a ship under sail had 
crossed her course on her fishing ground, and she had 
chased it for nine days, which she clearly was at liberty 
to do, she could not, during^ those nine days, have taken 
any fish. Or even admitting ?hat the parties had in con¬ 
templation a distinction belween tlie employment of the 
ship as a regular cruizcr for 31 days on Ihis side of the 
Capr., and ^Ihe bare libei*ty to chase, capture, and man, 
which Mas extended to her whole voyage, and that the 
latter purpose ivas to be made totally subservient to her 
commercial objects, which she was not at liberty to 
quit in quest of the other ; yet, if any belligerent object 
should present itself on the wbaling ground, it was quite 
indiflerent how long time might have elapsed since her 
arrival there ; she might equally chase and capture them. 
The Plaintiffs do not, therefore, seek to emancipate 
themselves from the trading part of the vo\agc, as its 
main and principal object: and the facts stated in this 
journal are consistent tlieren ith, and shew no deviation, 
for the sliip takes this prize on her ivlialing ground; 
-she does not even use the.ivliole liberty given her to 
chase, capture, and man ; for she does not go in pursuit 
of the prize, but seeing a vessel likely within a few days 
to fall in her lyay, she inendy forbears to take herself 
out of the way, and captures the prizeyvhen it is pre¬ 
sented to her, employed as she ivas on her fishing station, 
and mans her with men brought out for that express 
purpose. Ill Campb. 263. JarrtHl v. Jf ’iard, S. C. Park, 
Gth ed. 398., it was admitted, tfiat the capturing vessel 
had a right to see her prize safe into port: but nei¬ 
ther this, nor any adjudged cases, are precisely appli¬ 
cable. • . * • 
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Shepherd and Best^ Seijts., contra^ contended, Jst, that 
the liberty to chase, capture, and man^ was, like the li¬ 
berty to cruize for 31 days, restricted to this side of the 
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Cape Good Hope and Ckipe Mom. Secondly, tliat if it 
extended to the whole voyage, this exploit was not witiim 
Vitpxpv scope of the perfnission* The voyage is a fishii^ and 

H4I.I.IDAY* trading voyage, as well on this side of the Capes as ojn' 
the other. The liberty to chase, capture, and man, with* 
out more, woul^ not aSso comprehend a liberty to cruize: 
that is expressly* added,also liberty to cruize for 31 days 
on this side of Cape Horn'* The restriction of place 
and time extends to all four of these indulgences: the 
meaning is, for thirty-one days, together oi' separate, on' 
this side of the Capes, the ship insured may be a perfect 
fighting ship, but she is restricted in that purpose to 
31 days, otherwise she might,continue to be a ship of war 
for an indefinite time: and the underwriter could not know 
when his risk would terminate, for the insurance on the 
voyage in its commercial purpose, is not expressed to be 
at all restricted in point of time, it is from London to the 
Southern whale fishery, and back t but all the warlike 
purpose is restricted to 31 days, and to this side of those 
two points. If this be the true construction of the poli¬ 
cy, it is clearly a deviation. * S. But supposing that the 
liberty to chase, capture, and man, extends beyond the 
Capes, if the liberty would authorize this transaction, it 
would authorize every warlike adventuij^e that can be 
imagined. If a^erchantman, simply carrying letters of 
marque, meets a ship in the course of her voyage, she. 
may take it; if she «also has^ liberty to chase, capture, 
and man, she may do that likewise; but she must not, 
under that permission, cruize for prizes. If the Port-au- 
Prince might lie off the harbour nine days waiting for 
this prize, ,she might equally have lain off for nine 
months. WKen a ship is i;hasing and capturing, she has, 
except in the very moment of manning her prize, the 
benefit of all her ernw: she has indeed the express liberty 
of detaching a part for' that specific purpose. But in 
this 6ase the master sends off his mate and thirty picked 

men; 
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men; and to leave the PwrUau^Prince so long a time short 
of her complement by 30 picked men, must necessarily ex¬ 
pose her to increased risk. They are^ detached to a great 
distance^ in order to cut out this ship; and if the master 
was justified in this, he might equally have stood justified 
in attacking the fbTt,^which indeed the ofEoer commanding 
the detachment would have done, if he had not by obser¬ 
vation fou^d it too strong. \^Lawrence J. There is little 
weight in that argument, unless the jury had found tlmt 
there were not enough men left on board to navigate the 
ship; and the remaining crew of 06 men were in &ct tar 
more than enough for that purpose.] But the master 
afterwards mans his boats for the assistance of the first 
detachment, which he has no right to do. [^HeathJ, 
Suppose a ship to be becalmed, or to be in shoal water, 
may she not use her boats ?J It appears from the journal, 
that when Maclaren quitted the Pwt-au-Princc^ the only 
navigator left on board was Duck, the master: but what¬ 
ever number of men a vessel may have on board, she is 
not competently manned tor such a voyage as this, unless 
the master takes out with hiili a mate, competent tb jli* 
rect the navigation of the vessel in case of the loss of ftie 
master; and if he takes out such a mate, but exposes 
him for nine da)^ together to a ranch greater risk than on 
board the ship, or detaches him as prize-master, it is the 
same thing as if he had never taken him on board, and the 
ship is not in the state m which a mercBantman ought to be. 
[^Mcmsfield C. J. and Lawrence J/ That feet is not found 
by the jury; and if you had meant to rely on it, you 
shouM have put it to the jury distinctly: we cannot pos¬ 
sibly take it into our consideration.j The lying-by^ in 
the manner this ship did, is not chasing. Lawrence v. 
Sydebotham, Park. 6 Ed. 397. 6 East, 45. The liberty 
to chase, capture, and man prizes, does not authorize a 
ship to shorten sail and lie by, in order that her prize 
may keep company with her and be under her convoy, 
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till she reached a port whare the prize may be condemned. 
And what Lnwrencc^J. says there is very material, that 
every ship sailing upon such an adventure should carry a 
sufficient supernumerary cfew, to be able to man its 
prizes, and to retain a proper number of men for itself.” 
And though that case is not exactly similar to this, yet it 
is an authority to shew that these liberties are not to be 
construed to be more extensive than the underwriters 
express them. The liberty to chasd, therefore, does not 
include the liberty to lie by and wait for: it is not the 
same thing as if tlie ship coming a-breast of a port had 
stood in and taken a prize, which wouhl much loss delay 
the coipmercial adventure than to stand oflTuntil the prize 
shall come out. [^Mansfield C. J. and Jfeuth J. The 
delay is only until the prize should have completed her 
loading, and until that was done she was not worth tak¬ 
ing.] The principle is the same: a thing is done by 
in hicb the risk to the underwriter is increased ; for tiiat 
reason it is that cruizing is not witliin tlic Jil)erty to chase. 
And this conduct is even more dangerous than cruizing: 
for.a vessel cruizes with all hhr hands on board. 1 f the 
liberty had been given to cruize, even that would luive its 
jitJ3its. Is it to be contended that under a liberty to 
cruize, a ship might attack a hostile poit^ or send boats 
to cut vessels oflt enemy’s harbour, such as Brest / 

The sending a force into port is attended wdth much 
greater danger thanV.ruizingr Upon the liigh seas. There 
was a fort, and it was manned with a considerable force 
of troops; and tlioiigh the assailants had not the rashness 
to attack it, that increased the danger. If such an incur¬ 
sion does Rof: come within the description even of cruiz¬ 
ing, much less does it coMC within that of chasing; and 
if adjudged cases have not yet assigned any determinate 
meaning to the respective terms of cruizing, and chasing, 
the terms must be understood by courts of law as they 
are understood by nautical men, who do not say that a 

( 2 squadron 
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squadron cUases vessels whefl they are lying by to wait IRIO* 

lor them. An underwriter may foresee the probable 

**1 * J[j KRHFR’P 

duration of a chase at sea, which may last one, or five,- 2 , ' 

or six days, but he cannot assign any probable limitation 1I.4 i.liday. 

to the duration of a cruize, or such a lying in wait as this, 

nor to the hazards of it. Either, fherefojrc, the liberty 

to chase, capture, and man, was confined to this side of 

the Capes, or the liberty to chase did not warrant her in 

standing into port, or sending in her boats. [Mansj/kld 

C. J. Do you contend that if *a vessel liad stood still and 

been taken by the Port-au-Prince, or had chased her and 

been taken in the engagement, it would not have been 

within the liberty to chase, capture, and man ?] 

Cuf, adv. mlt. 

The Court afterwards made the rule absolute for en¬ 
tering a nonsuit. 


Mathew and Cousins, Assignees of Moonr. v. 

Sherweul. 


June 1 . 


T his was an action of trover, brought by the as- The assignors 

signecs of Moore, a bankrupt, for a check for the ^ bankruju 

sum of 300/., drawn by th« bankrupt on his bankers, the amount of'a 

Messrs. Lees and Salterthwaite, apd by him delivered, af- check paid by 

ter his bankruptev, to the Defendant, who was a creditor, thebnnkni^pt’s 
, . , r " . , . . bankers after 

and in whose favour it was drawm, m part payment of his the bankruptcy, 


account. The Defendant kept the check iq Iris hands a 
month, and then paid it to his own bankers, who re¬ 
ceived tlie amount from Messrs. Lees and Salterthwaite, 
One count of the declaration was on the bankrupt's pos¬ 
session of the draft before the bankruptcy; the other was 
on the assignees' possession after the bankruptcy. TJpon 


in trover for the 
check againiit 
the creditor, to 
whom the check 
was delivered 
and the money 
paid. 


the 
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the tfial of this cause at Guildhall^ at the sittings after 
last Hilary term, before Mansjkld C. J., it was objected 
for the Defendant, ^hat this action could not be main*- 
tained; but that the Plaintifis ought to have sued for 
money had and received; the jury, however, found a 
verdict for the PluintiiT for 300/. 

Sh^herd Serjt., in this term, obtained a rule nisi to set 
aside the verdict and enter a nonsuit. 

Best Seijt. now contended that in this case it was 
competent to the Plaintiffs to sue either in trover, or for 
money had and received. The property in the cl^ck is 
in the assignees, and they are entitled to sue for the reco¬ 
very of it. It has frequently been decided, that where 
one man has obtained the possession of tlie property of 
another, it is no answer to an action of trover that the 
Defendant has parted with the property to a third person. 
This piece of paper is worth 300/., for it has drawn 
300/. out of the banker’s hands, or if it be not of that 
value^ at least the paper belongs to the Plaintiff; which 
is sufficient to entitle the Plaintiffs to a verdict, with 
some damages. 

MANSEiEim^C. J. The Plaintiffs proceed on the ground 
that the check is worth nothing, being drawn without au¬ 
thority : how then can they recover on it the sum of three 
hundred pounds ? If thdjury had given one halfpenny da¬ 
mages for the value of the paper, 1 should undoubtedly 
have certified to prevent costs; and bow could the Plain¬ 
tiffs have ^t aside that verdict ? 

I ' * 

o • 

LA w R E N CE J. Perhaps for excess of damages. Sup¬ 
pose a bankrupt gives a void authority to another man, 
how can his assignees be entitled to it ? Is it theirs ? 


I 
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Chambre J. How can you sue for a piece of paper 
of no value ? j 

Rule absolute. 
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Roe^ oiit the Demise of Langdon and Another, Jmie 4. 

V. RoWt-STON. 


T his was an ejectment brought to recover possession If an estate 
of certain premises at Barnstaple in the county of ‘l^scend to par- 

Devon.t The declaration contained two counts, the first ^whom’irunder 

of which stated a demise by Elizabeth .Langdon^ widow, a disability, 

and William Barrett, The second count was on the de- 

m\mo^ Elizabeth Langdon only. Upon the trial of this years, and the 

cause at the Exeter spring assizes 1809, before Thomp- other does not 

son B.j both the lessors of the Plaintiff established their 

title as heirs of William Peart. In 1739 a person named ability of the 

Zrey, who was then seised of the premises, devised them o”® does not 

to Elizabeth Xey, and the heirs of her body, and in* case 

she should die without issue of her body, then over to after the 20 

John Pearty his heirs and assigns for ever. The testator elapsed. 

died in 1739. Elizabeth Lei/, the tenant in tail, died 

without issue in 1756. John Peart died’before her, in 


1740, leaving William Peart his son and heir, who died 
in 1763, leaving two sisters his co-heiresses, one of whom, 
Elizabeth Langdon, w'as a feme covert at the time of his 
death, and so continued until 1808, when her husband 
died; the other sister, Mary Peart, who afterwards mar¬ 
ried a person named Barrett, and was the mother o^thc 
other lessor of 'Hhe Plaintiff, wa^of full age, and unmar¬ 
ried at the time of her brother's decease. The Plaintiff 
therefore was entitled to recover on the second count for 

the moiety belonging to Elizabeth Langdon, but the statjutc 

I of 
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of limitations attaclied to prevent a recovery on the first 
count, unless the di^tability of the one parcener prevented 
lier coparcener from being barred likewise. The jury 
therefore found a verdict for the Plaintiff on the second 
count, and the learned Judge reserved to him liberty to 
move to enter a verdict upon the first count for the whole 
premises upon the joint demise of VFillunn Barrett and 
Elizabeth JLangdon, if the Court should be ‘of opinion 
tliat the disability of one co-heir protected the other 
against the operation of the statute. 

Accordingly Lem Serjt., in Easter term 1809, moved 
to enttr a verdict upon the first count. He admitted that 
he had found no case expressly in his favor: but on the 
reason, that both parceners make but one heir, lie con¬ 
tended that when one parcener enters, she must enter as 
w^ell for her coparcener as for herself. Parceners may 
join in ejectment; so held by If oil C. J. I Ijd. Ratj. 7S6. 
Bomr V. Jtincr; and it is there said, that the case of 
Mill'mcr v. Robinson in Aioor, (iHS. pi. 939. to the con- 
ti’dry', is not law. He admitted that in the case of tenants 
in common, the title of one might bo lost, although the 
of the other was protected, but they cannot join in 
ejectment. It is true indeed that either 'parcener or joint- 
tenant may convey, and joint-tenant may demise, but the 
tenancy is thereby scvereil, and the purchaser or lessee in 
either case becomes a tenant in common. [A/aws/ie/dC. J. 
Parceners need not join in ejectment; one may bring suit 
without the other joining. One parcener may make a 
demise of her share; or may convey her share by settle¬ 
ment. May not a parcener demise without severing. 
Suppo.se a parcener marries, is not her husband tenant by 
the courtesy ?] This being one title, the parcener enter¬ 
ing for herself must enter for her coparcener also. 

• Rule nisi. 

Williams 
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Williams Sorjt. in Trwitij form sbewpd cause. At the 
decease of William Pearly Man/ was^nder no disability; 
and .the question is, whether the exception given in the 
second section of 21 Jac. 1 . <^, IG. shall extend to the 
whole estate, or only to the moiety of that parcener who 
lay under the disability. There are no cases which bear 
on the point except collat(’rally; it is necessary therefore 
to refer to principles of law. The words of the first s^’c- 
tion are, that no person shall make entry into any lands, 
tenements, or hereditaments, but Avithin 20 years next 
after his or their right or title Avhich shall first descend or 
accrue to the same, and in default thereof, such persons 
so not entering, and their heirs, shall be utterly excluded 
and disabled from such entry after to be made. The 
present is not the case, where the possession of one co¬ 
parcener is the possession of the other; it was not clear 
even at common law, that an action of account did not 
lie for a parcener out of possession against his companion, 
and the statute of 4 Ann. c. IG. s. 27. gave it expressly. 
But this is a very diflerent case ; neither parcener was in 
possession here. The two iTft>ietists need not have j 4 )ined 
in ejectment. Marj/ Peart might in I70‘3 have brought 
an ejectment for her moiety. The other parcener and 
her husband mig^ht have brought ejectment for the other 
moiety. Their titles clearly accrued to th»m respectively 
in 1763 upon their brother’s decease. The feme covert 
could not then indeed cnter*without*her husband’s con¬ 
sent, because she is supposed to be under the control of 
her husband. But in Lord Zouchls case, Plowd. 353. it 
is held, that if a person dies having levied a fine, and 
leaves the next in title an adult, who dies the*next day, 
leaving an infant heir, that infant must enter immediate¬ 
ly. The only case which seems to bear on the point, is 
somewhat adverse, but is not the decision of the Court, 
Plowd,3&l,: it is thus put hyBaidtose. ‘‘Two joint* tenants 


1810. 
Roe, dem, 

IjANtt DOW, 

V, 

IIOWLSTON. 



444 


CASES IN EASTER TERM 


1810 . 

Roib, dem. 
LA.Hn»oiir, 
tJ. 

Rowlston. 


are disseised, one of whom is within age. The disseisor 
levin a fine witli proclamations: four years pass after 
the proclamations, and then the joint-tenant of full age 
dies before the five years passed, the other being within 
age: the infant who survives shall have five years after 
his full age as well foV the moiety which was in his joint 
companion who was of full age, as for the other moiety; 
for the right of this moiefy, which was in his companion 
of full age, first accrues to him after the proclamations 
made, by force of the cause or matter, to wit, by the 
jointure, made before tlio fine. . And so it is within the 
words and intent of that branch, notwithstanding that 
the moiety was in his companion before, for it is in him 
now in another form.” Whether this be law or not I do 
not know, but if it be law, yet it is a very different case 
from the present, for it is by the second saving of the 
statute of fines; and there the title must first accrue by 
survivorship after the fine, operating upon a joint-tenancy 
commenced before the fine; for upon the decease of the 
companion a new title accrues to the survivor after the 
fine by matter before the fini*, which is exceedingly dif¬ 
ferent from the statute of Jac. 1. which requires that the 
claimant shall enter within 20 years after his title ac¬ 
crues. Besides, a joint-tenant alone capnot bring eject¬ 
ment. {^MansfieldC^J- No doubt so long as the dis¬ 
ability of one parcener continued, the statute would not 
run against her. But after, SO years had run from the 
death of the ancestor, could no longer have en¬ 

tered ; and it would be singular, if Mary^ who had long 
lost het right of entry during the coverture of her sister, 
should have^a right of entry restored to her by the cesser 
of the coverture.] 

Zt&is Seijt., in support of his rule, contended, First, 
tlMt cbparceners well as joint^tenants, must join in 

eject- 
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ejectment, [which the Court denied.] If'joint-tenant 
alpne were to demise, that lease vvolild 1^ a severance, 
and it is clear that tenant in common may and must 
sever; that therefore proves hothing^ with respect to co¬ 
parceners, but leaves this point untpnehed, for in such a 
case each parcener ^ ould recover in ejectment his own 
mdiety as tenant in common; but in the present case no¬ 
thing has been done to sever the joijituro. A lease, 
though it ivould sever a joint-tenancy, w'ould not sever a 
coparcenary; and the question is, whether both par¬ 
ceners having one entire estate, and the right of one 
being preserved, the right of the other slmll not be pre¬ 
served also. In the old real actions, it is a good plea in 
abatement to the ability of the Defendant that another 
ought to be joined as coparcener. Co. JJtt. 164. a. 
hilt. s. On account of the nonage of one parcener 

the parol shall demur for both. They are both but.ono 
heir, and one of them is not the moiety of an heir, but 
both of them is but unus hivrcs. 163. b. And as they be 
but ono heir and yet severaj persons; so have they one 
entire freehold in the land, so long as it remains undi¬ 
vided, in respect of any stranger’s praripe. And this co¬ 
parcenary is not severed or divided by law by the death 
ol any of them ; tor if one die, her part shall descend to 
her issue, and one prmcipe shall lie against*them. 164. a. 
If, therefore, all make but one heir, qnd the title is pro¬ 
tected, it is the title of the two. A person whose title 
is not entire in herself, may availlierself of the title be¬ 
ing partly in another: and’ when the other enters, the 
first shall recover her share also. The protection of the 
interest of the one necessarily protects the interest of the 
other. The case cited from Plomdm is not in point; 
but it is applicable in principJ^e; for it shews that where 
the title is protected, the w hole title is protected; and 
therefore the coverture liere has protected the title in 
VOL. II. G parcenary, 


E'pSyiqm 
LAN<inio , 
'• 

Rowlston- 
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parcenary, that i.s, for tlie feme covert herself, and for 
her coparcener as vifell as for herself. 2 SaUc. 185. Ford 
V. Grtny. It is said that the ])ossessioii of one joint-tenant 
is the possession of the otiicr to protect against the statute 
of limitations. f JMaiisficM C. J. If your argument is 
right, why sholild not the Barrels have entered after 20 
years, and while the disability of the other parcener 
continued ?] They might have so done: but in that 
ca«e they would enter before the latest period allowed 
them for entering. \J\Tunsfield C. J. That would be 
directly contrary to the statute.]' A parcener may sever 
and enter on her moiety, or may enter jointly with her 
coparcener; and allhougli, after 20 years, she would 
be barred from severing and entering upon her own sepa¬ 
rate title ; yet she would be entitled to enter in respect 
of the joint title of all the coparceners when the disability 
ceased. 

Cur. ddv. vuU. 


Jn the present term Mansfield C. J. doliveretl the opi- 
inorf’of the Court: 

In this case were two demises; and a verdict passed 
for the l*laintitf on the second demise b^ Elizabeth Eang- 
dotty the fact**being, that the estate descended to Eliza¬ 
beth Langdoit. a feme covert, and Mary Pearly in par¬ 
cenary, and that twenty J^cars elapsed without Mary 
PearV^ entering. And the only question was, whether 
the lessor of the Plaintiff was not entitled to Judgment 
on the first count, on the idea that as Elizabeth Langdon 
was uiidcn disability at the time of the descent cast, 
that circumstance was *to operate in favour of the other 
coparcener. Upon the hearing of the argument, we 
were, and are now, of opinion, that the entry of EU- 
xabeth Langdon cannot give a right of entry to Barrett, 

whose 



IN The Fiftieth Year of GEORGKillI. 


447 


whose rifflit was before barred ]>) the statute of limitations; 
but that the judgment must be tbr the Jessor of the Plain¬ 
tiff for the moiety only. 

Rule discharged* 
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PR1NCl PAL MATTERS 

CONTAINED IN THIS VOI.UME. 


ABSTRACT OF TITLE. 

•SVe I'cafiJASEH. • 

ACTION UPON THE CASE. 

1, AN action on the case lies for 
r\. one entitled to toll of Am 

sold ill bulk ill rt market, against 
one who sells corn bywntiple there, 
because he cannot distrain for his 
toll, the corn not being brought 
into tlu; market. The liailiff's, ij'c. 
oj' Tezekcsburjj»\. liricknell. ^ 

Page 120 

2. If the proximate cause of da¬ 

mage be the Plaintiff’s unskil¬ 
ful ness, although the primary 
cause be the misfeasance of the 
Defendant, he cannot recover. 
/'Yoarerv. Adftm. 314 i 


3. At least if the iTtischief be ha Jiart 
occasioned by the misfeasance of 
a third person not sued. Page 314 

4. A. placed lime-rubbish in a high¬ 
way : the dust blown from it 
fi'ightoned the horse of H., and 
nearly carried him into contaSl* 
}vith a passing waggon* in avoid- 

, ing which, he unskilfully drove 
over other rubbish placed in the 
road by 6'., and was overtlirown^ 
and hurt : held that, upon a 
count stating these facts, U. could 
not recovee against ih. 

ADMIRALTY. 

See Prize. Sentence of Condem¬ 
nation. Evidence, II. 4. 

ADVOVVSON. 

A grant of an advowson, except the 
'* next 
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next presentalioti, made durins a 
Tacancy, is good. fJtff v. 77 j<? 
Bishop of Exeter ond Others., 

m 

AFFJDAA’^IT TO HOLD 10 | 

RAIL. 

}- If a Pkvmijft' proofed'", 'ly a ..o- i 
coud original cr/pta')., •>! ■ 

iejthairm capias., a iU'i'oini Mllidavil 
to hold to bail is iu»t iirc i“, nry. 
Boyd and jtnvfher v, Burand. 

Jiil 

2. Whether in ■aicli i asi. it is ne- 

ce'if.ary to lib* .'mi oliife-foj'y of 
the aflidrivit viith the (ilajor of <he 
second coutH} Q^ o'rc? ih. 

3. At least the ot«issif»i» does not so 
far vitiate subsequent jJiorreiHrigs. < 
that the Court on inoiiou will ; 
discharge a IX’feiKlaaf. froTit ar- 

• rest. ib. 

AC ENT. 

See AucTioNr.rn, 1. Afiivn.Mi.NT, b. 

. AGREEMENT. 

• * . * 

AVe Distress, 1. V^absaxc k, 1. As¬ 
sumpsit, 1. ’Mieitta, E 

CllASER, O'. 

If ^ party entlllcfl undrt- a con¬ 
tract to receive a profit from ano¬ 
ther, by his own act so co«fous?ds 
the measure of that which lie was, 
to receive, that it can be no 
k longer asetn-tained, he vacates his 
whole claim. Pringle v. Tai/lor. 

. 150 

2. A. agreed to find sufficient coals 
for iJ.’s engine, to oraw' water 
from A.’s mine, and /?.’s little 
coal, as thejj then stood. B. sunk 
to a lower seam, in draining 
which, ho drained the other two 
seams, but consumed for his en¬ 
gine more coals than before. Held 
that A. Was no longer bound to 
famish any coal, because B, liad 


destroyed the measure of suffi¬ 
ciency. Page 150 

li. A contract to do certain work 
within six moiillts, and to insure 
/lom fire the employer’s materials, 
does not bind the. employer to 
furnl-.li the niafoiials within tlic 
f ix months. Mmcman v. Gillett. 

' ,125 

1. And thongli liy evlending the 

time, the rish is prolonged, the 
Defrndant contlnucji liable for loss 
W fire, unk'ss he previously 
aliamlons the contract on account 
of 1 lie‘delay, ib. 

h. Tlie highe.',l bidder for certain 
lands sold by auction, and the 
mayor of a corporatioi/, on be¬ 
half of himself and the icst of 
flic burgesses and eonimonalty of 
the borough, the vendors of the 
lands, signed a contract, in wliicli 
they mutually promised to fulfil 
the conditions of sale on their re¬ 
spective parts. The conditions 
stated the title of the corporatioR 
to the ])reinises, and stipulated 
tJiat they should convey and 
might re-sell on default. The 
only art therein mentioned to be 
done by the Plaintiff, was the re¬ 
ceiving the. deposit. Held that 
the Plaintiff \'ouId not, in his 
individual capacity, maintain an 
action against the [lurchasor for 
breach of this contract. Boitcn 
i. Morris. 374 

ALIEN. 

See PoRciGNEfi. 

ALLY. 

See Prize. 

4 * 

T. If an ally actually co-operates 
in -I'iTccting a capture conjointly 
with a British naval force, he 
must sue in the nmrt of prize, for 
his share of the proceeds. Ditck- 
zcorth., Bart. v. Tucker. 7 

2. He cannot sue in the common law 

courts. ib. 

3. Rut 



INDEX TO THE PRINCIPAL M/lTTERS. 4il 


. But in the Admiralty Court he 
will recover a share. Cise of ship 
pajje 10. And .«ec case 
of Dutch asid Knglfsh fleets^ 

Page 127 

. Scmhlr^ iliat hr^vould be. erWi(leil 
to siiaro, id the ratio of the iinm- 
bt'r of men, guns, jvid 'velghf of 
nifSii! \v'';ith lie brought into the 
ci'gagjmctii. 


5Vc 1, 2.-1. 

* 

ANNUfTV, 


I. It tfiot iieco'.viiA that, the n.e- 

of rn sli'-uld rot. 

forth all iiiO <iu <s of the aniiuit\- 
di.'i’d . it is Millicli-ut if it 
b> the nteinoiial for v, h;jr:j ae.v of 
the partio'- is Irustee. 22.) 

. A;.<1 t'o’ Court V ill iKh pierUine 
ti.'it a parry is (lUitee for othe’r 
SJ.’iioiis tiian appoar.s by the in- 
strumcni.'i laid before the Court. 

• ft 

. It is not ii-.curnbent on the Plain- 

tin' to di'alhrni liic existence of - 
otiu*r it u^fs. ih. 

. h is suiVicient if a memorial sets 
«iut the trU'ts, •so that the Court 
may jurLe for whom the patty is 
tiustee, without expressly stating 
who is tlie c'shti tjur trust. ib. 

. The memorial of an annuity' re¬ 
cited a bond, warrant of attorney, " 
and indenture of giatit, of an an-* 
uuily charged on land, fuitl that 
the grantor demised the land to 
a trustee, iii trust for better se¬ 
curing the |)a> ntenl oft he annuity, 
with such powers and in such man¬ 
ner ’^s were pniticularly expressed 
ill the deed : the Court held that 
this was .sufTicIent ; for tiiat it suf¬ 
ficiently expressed a trust for the 
grantee, and di^al^trmed any trust 
for the grantor or other persons. 
Defariti v. Sturt. ih. 


6. An annuity bond was assigned to 
secure anotlier autiuily of less 
jjmount: the Court lield that flie 
.second annuifant was not bound 
to enrol a memoriarof the first 
bond. Henderson and Another y. 

^ The Countess of Clencu/rn. 

« Pago T3b 

7. If a‘memorial .of ai) aiiiuiily le- 
cib 'i a bond, binding t!u: obligor 
and his holi'-', a bond j pc rclv 
binding himself, it i:, not cure-d by 
reriling the condition to be for 
]):i>nu’iit by the heirs of the ob¬ 
ligor. Purling V. .Purhhursi, 237 


AKUIT^tATlOX. 

If arbilnitor.s have power to examine 
the ill ihu cause, tlu'y may 

waive tin'' objv'clloii taken to the 
com|}'.‘icncy of a wittfess, that 
]ii)s such an interest tint he ought 
to have Iieen mtiuo a party, hhjfd 
T. ArchboKlc. 824 


ARIl FST. 

• • • • 

See Amn4sIT to ironn to aAit. 
pRAc.TXcr., 1. 1, 2, 8, 4. 11. 2, 3, 
-I, o. PillVI i.r.c L'.. 


AS.SICNEE OF A 

See Pj.r.voKR, Ilf. 1.1. 

AS.SCMPjsIT. , 

See Use and Occupation, 2. 
Aoreem^nt, 5. 

After usurious securities given for a 
loan have been destroyed by mu¬ 
tual consent, a promise by the 
borrower to repay the principal 
and legal interest is founded on a 
sufticient coiisidrt'atioii, and is bind¬ 
ing. Harms and OUiers v. Hed- 
• Ittj and Another. 181 
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See Evidbvcf., If. < 

r 

ATTORNEY. 

An attornpv who lias coa'od tn y'rr'.c- 
tise after the pa'^'.ing of '■> ft. tj 
80. and before the operation of 
37 fir. 3. e, OO. s. romniencrd, 
may be rr -admitted « ithont p:i \ inc 
any.«4w*Malty or anoam «»f <infy. 
Kv parie Sn opt’. 

AT’IOKXF.Y .S BTLf.. 

1. All attn^np^’s bill for oblaiuini]; 
a baiiKnipt*" rortifu’dte, mn-t be 
signed and doli^Qicd a nunitli i>(‘- 
fore ho can Mie theieon. Collins 
and Waller \. J^'icftnlsnn. 3'2l 

2. Obtaining the fjord C'-hanrelUu’s 
signature to the bt nkrupt’s certi- 

• ficate, is^usiiiebn done in a court. 

ib. 

AUCTIONEER. 

1. Au auctioneer is an agent lawfully 

authorized by the buyer to sign a 
contract for* hiiii. Enmerson v. 
Heelis. 38 

2. Whether it be for a purchase of 

an interest in land. ib. 

3. Or of goods. ib. 

His authority is given by f?io buy¬ 
er bidding aloud. ib. 

•% 

•authority. 

^ee Ship, 1. Acctionixii, I, 2, 3, 

1 . 


B. 

BAIT.. 

I. Of the arfest and the bail. 

11. Proceedings against the hail 
or the sheriff, • ^ 


Iff. Surrender of the principal. 
IV”. Di-srhfn'ge bj/ other means. 

V. Writ of Error. 

' I. 

A false addition in the description of 
Inil is a fatal objection. fVoodv. 
Cluifhekli. Page 173 

> 

IE 

4 

1. In the C'oniijjon Plea's, no enp/ar 
ad .salifariendtun lies on a judg¬ 
ment on a scire facias against bail. 

1 I'S 

1. Otheiwise in //. It. * ib. 

3. Otlienvisc in debt on reeogni- 
zanre. 'J'r ought on v. Clarke and 
Itorebum., Hail. ib. 

Same pointy I'ifinass. 

i Id. note. 


IV*^. iSVc Practick, II. 1. 

1. Ifca Plaintjit'sue out writs Into two 

counties, and arrest the Defend¬ 
ant in both, who gives bail in 
both, the Defendant does not 
thereby obtain the right of elect¬ 
ing in which co'unty the bail shall 
stand. 07 

2. Rut the bail first given continue 
liable. Utiiloc/c v. Morris. ib. 

3. If a Plaiiitill', after judgment ob¬ 
tained, proves his debt under a 
commission of bankrupt sued out 
against the Defendant, and a bo 
proceeds against the bail, the bail 
are thereby entitled to tlieir dis¬ 
charge under 49 O'. 3. c. 121. s, 

^14. T.ingingr. Comt/n. 246 

4. And the Court will discharge 

them OH motion. ib. 


RANKERS. 

See Bili. oi Exchange, 7. 

RANK- 
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BANKRUPT. 

1. Of the bankruptcy mid row- 

Tl. Of the bunkrupi'a r/ghts and 
dtlth”'. * 

Hi. Of the bankrupt's estate, 

I. 

I. A tiaMpr wl»o iias no scltlc-il 
liorno, or counrmjr-hou'io, bnl 
fakes up a tenipoHi!/ alu'cle* ut'a 
j)ul>lif-houso in (ho pkico i(» v./iick 
hi<j ImsiuC’S carries ittui, cotnnuts 
an act of banjt.ru[)(ry, h)’ dopart- 

, iii<; from such jiiililic-iioiriP witli 
initVt' to (IpImv his creditors, llol- 
royd and Others,, Assisfticcs of 
Lccj V. Oicyiine. I7G 

*2. The purr.iiasc of one lot of tim¬ 
ber with Intent to sell again, ♦rill 
make u man a tradei'. ib. 

3. If a trader kpop-T house, and 
causes himself to bo denied to h 
tax-gatherer who calls for the. 
taxes, it is an act of b..uki upfey. 
Jeff’s V. Smith, , * d()l 

II. Sec Bait., IV. 3. ArTortxE'v’s 

Bill, i. 

A cognovit is not discharged ])y bank¬ 
ruptcy and ccrtifjcatt'. Wybornv 
V. Ross. t»K 


• 

I. If standing timber be sold to a 
trader, with a proviso •that, in 
case of bankruptcy, tJie vendor 
may retake it, such a comlition is 
Void under Jar. 1. r. IP. s. 
if the bankrupt lias On' di'.posiiioii 
of the goods. Jjolroj/d and Others,, 
Assignees of V-cc, v, Uzc'jnnr. 

I7fi 

■i. The assignees of a bankrupt ran- 
iiot recover the cmcurl of a clieck 
paid by the bauktu!>t’s baiikois 
after the bankinnf<'e, in trove, 


for the check against the creditor, 
to whom the check was delivered 
’ .iMd the money palil. Mathew and 
Catfsins, Assignees of Moore^ v. 
Shrrzeelf. Page 439 

3. If a creditor hath both proved his 
debt innler a commission of bank- 
ru^)t. and commenced an action 
ag^iinst tiio •bankrupt, before the 
pasi,iMgof thestat.49 G. 3. c. l‘il. 
s, 1 1. that act does srnrt compel 
him to relim|uish his action. Athcr- 
stoHc V. liuddlesloti. IHl , 

BARON AND FEME. 

See Vaki.vnck, ‘2. 

BH.L OF EXCIIANOE. 

1. In an action on a bill given for 

the price of goods .sold under a 
warranty, tlie breach of the war¬ 
ranty is an answer to the Plain- 
tiil's demand, if the Defendant has 
tendered back the goods, although 
the Plaintifl’ did not accept them. 
hewis V. Cos^rave, ^ , 2 

2. If a declaratiofl alleges a bill to 
be accepted, payable at the house 
of ccitain persons at a particular 
place, it must also aver, that the 
iiill was presented for payment at 
that place, and not to thfifse^?'*- 
sons general I)’. Ambrose v. Hop- 

, zcin.-l. «] 

But see Ilufftf m V. Kllis, Dorn. 
Pi ‘oc. Mich, term, 1811, post. vol. 
iii. 9 

3. If the drawee of a bill goes a- 

bioacl, leaving an agent her,e in 
Kngltintl^ with power to accept 
l)ill^, who accefits this for him, the 
bill, when due, must be presented 
to the agent for payment, if the 
drawee continues ab'.ent. PhHtps 
V. A.dliug. tiOti 

-1. Upon non-payuieiit of a bill, no¬ 
tice tluMei^ti. gi\eii by an, indorser 
living in Hnlhvrn,, to an indorser 

• li’. Ing at Isfington, bv' nine on Iho 
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night of the day folfowiug the clay 
on which the first iiulor.^rr knew 
it, is reasonable notice. Jameson , 
V. Sxpinion. Page 224 

5. No debt accrues on a note paya> 

ble after sight, until it is present¬ 
ed for payment*. Holmes v. K^- 
rison, *32.^ 

6. Therefore the statute pf liuUtu- 

tions is no bar to such a note, un¬ 
less it iMfrbeen presented for pay¬ 
ment six years before the action 
commenced. ib. 

7. By the practice of the jArndon 
Imnkers, if one banker, who holds 
H check drawn on another banker, ] 
presents it after four o’clock, it is 
not then paid, butc mnik is put 
on it, to shew that the ilrawerhas 
assets, and that it will be paid ; 
and checks so marked have a pri¬ 
ority, and are exchanged or paid 
hext day at noun, at the clearing¬ 
house : hold that a check present¬ 
ed after four, and so marked, and 

- carried to the clearing-house next 
day, but not paid, no clerk from 
the drawee’s house attending, need 
not Ibe* presented lor payment at 
the hanking house of the drawee. 

- Robson and f'Vaugk v. Hcnncl and 

Another. 38S 

8. Such a marking under this prac- 
J:i^e ''amounts to an accephuicc, 

payable next day at the clearing¬ 
house. , ib ., 

9. It is nof necessary to present for 

payment a check payable on de¬ 
mand, till the day following the 
day on which it is gi\en. ib. 

10. A person receiving :i chock on a 
banker is equally authorized, in 
lodging it with Siis own banker, 
to obtain payment, as he would 
be in paying it away in the course 

trade. ib. 

11. Although, in consequencetliorc- 
of, the notice qf its dishonour is 
postponed a day, of>e day being 
allowed, for notice from the pay¬ 
ee to the drawer, after the day oA 


which notice is given by the bankers 
to the payee. Page 388 

Bir.L OF PARTICtILAllS. 

,1. An erroneous date to a bill of 
paiticulars wi.M not preclude the 
IMaintili’s denmiid, where the flate 
cannot mislead. Milieood^. tVal- 
ter. * 22 4 

2. If the Plaintiff recovers a greater 
‘sum* than he claims by his particu¬ 
lar, and upon discussion the Court 
sanctions ‘the principle on wiiich 
he recover', and judgment is en¬ 
tered up accordingly, no objection < 
having been made on thet'xcoss 
above the particular, either at the 
trial or on the aigutneiil, the 
Court will not vediice the judg¬ 
ment to the sum claimed by tlie 
particular. Bell v. Puller and 
Another. 21S.'> 

BOND. 

S'cc Su»oc.sTio*r, 1. Vartance, 4, 
5, G. Dvmages, Measure ok. 
Practtc , VII. 3. 

BUILDINC ACT. 

See Party-Wa i. j1. 


BURGLARV. 

The servant of three partners in trade 
had weekly wages, and three 
rooms assigned to him for lodging, 
^vver the bank brewery office 
of the partners, with which it com¬ 
municated by a trap-door and a 
ladder; a burglary being com¬ 
mitted in the banking-room, it w.a« 
held that it was well laid to be jn 
the dwelling-house of the three 
partners. The King Slock and 
Others. 339 
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C. 


consideration. 


CASES— over-ruled^ doubled, ex¬ 
plained, disUn}[iiisIicd, or observed 
on. • 


Dorking ?.'Iarket C^ise Page 
Kinderslcy v. Chas®, 2 Prrt. 6 ed. 
4SG. ti5 


Newman v. Morgan, 10 Eaot, b. 

* 5li 

Shnon v. Metivier, 3 Burr. 192i. 13. 
® * //,. 
Towers v. Osborne. Sha. .OOG. 42 


'See FiiAui>t;i.BNr Conveyances, l. 
Assumpsit, 1. 

^ conveyances'. 

.S‘£‘e*Git\NT. Fraudulent Con- 

VftV*AN(. li">. p 

cofabcp:neb.s. ^ 

See Ejeut.ment, 1. Limitation -or 
Actions, 3. • 


CERTAINTY. 
Sec F«nf, 3, 4, 5. 


COPY, now PROVED. 
See EviDENCif, II. 3. 


CERTIFICATE 
See Attorney, 1. 


CHARTER-PARTY. 
See Ship, 1. Freiout, 1, 2. 


COGNOVIT. * 

Nee Bankrupt, 11. 1. 

1. If a Dcfeudiyit in custody gives a 

cosnuvif. it is noccs«iirv^ that an 
attorney for the Defendant should 
be present. 3G() 

2. An attorney’s clerk is not siiUi- 
cient. J^aui v. Cleaver. * /A 

it 

COMMON. , 

Twenty years adverse possession of 
a waste,incloiod, is a bar to the 
entry of a^jornnioner. Huzzfi^y. 
Bacon. ■ 15G 

S. P. Creach v. l^ ihhot. IGO 


COMPOSITION OF I’ENAL 
AC’j'tONS. 


[ COPYHOLD. 

I 

1. A cop) holder licensing his leii^ee 
to commit waste, on condition of 
his perfoiining a subsequent act to * 
diminish the damage thereby ocev 
sioned, cannot eject him for a for¬ 
feiture incurred by his committing 
the waste, vfithout perfdrniiing the 
subseipient act. Boe, on the de¬ 
mise of Wood, Bart. v. Morris. 

Page 52 

2. An agreement by a copyholder 
thfit his lessee shall, peaceafelj^os- 
scss and occupy for 21 yeaTs, is 

, not a demise for more than a year, 
nor creates a forfeitiirr. ih. 

CORPORATION. * 

See Agreement, 5. 

' j 

’ ’ COSTS. 


Sec Courts, 1. 


' » 


1. JVhen payable by and looter- 
sons in s(cneral. 

II. When payable by and to part i- 
cufur*pcrsons. 

III. Of' stay in S' proceedings tilt 
co^ts paid or seearity givett. 


I. See 


Penal Actions, 
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I. See Execution. 

1. If after action commenced, and 
before declaration, the Defendant 
offers to pay the debt and costs, 
and the Plaintiff refuses to receive 
it, the Court will permit the De¬ 
fendant to pay into Court the debt 
and the costs up to the tim^ of 
his offer only. Zeifcin v. Cowell. 

Page 203 

2. And tTie*^PlaintLflr will be compel¬ 
led to 'pay the costs of the appli- 

< cation, and all costs in the action 
subsequent to the offer. ib. 

S. P. Roberts v. Lambert. 283 

3. If money is paid into court upon 

one count of the declaration, and 
the Plaintiff takes it but, he is not 
entitled to the costs of the other 
counts of the declaration. Skar- 
ratt V. Vaughan. 266 

M. generally, if money be paid into 
court, and the Plaintiff’does not 

, take it out, but proceeds to trial, 
and recovers nothing, he is not 
entitled to costs up to the time of 
paying the money into court. 
Twemlopo v. Brock.^ 361 

5. But in policy-causes, where there 
is a consolidation-rule, and money 
paid into court, although the cause 
tried follou's the general practice, 
and the Defendant, if ho succeeds, 
<■3 unfilled to the whole costs of 
that action, yet the Plaintiff is en¬ 
titled to ^hc entire costs of short 
causes the time of pacing the mo. 
ney into court. ib. 

f 

If. See CoruTs, 3. Pe.vat. 

, Action. 

Where a Plaintiff, e.xoculor, adds 
one count as executor, »tating a 
cause of action for which he might 
declare in his own right, if he is 
nonsuited, he shall ho liable to 
costs. Orimstead^ Ej.ccutor of 
Grimsfettdj m. Shgrlei/. 110 

III. 

1 . The Court will not compel eccu- t 


rity for costs on the ground that 
the Plaintiff' is a bankrupt. 

Page 61 

2. Or in Newgate. Anonymous, ib. 

3. Security for costs is not required 
of a foreigner, a captain of a ship, 

, mIio is in the habit of sailing to 
and from the ports of this country. 
Nelson V. Ogle. 253 

COURTS. 

1. The Defendant is entitled to a 
suggestion* for costs under the 
Jjondon Court of Requests act; 
though it appears < hat if the Plain¬ 
tiff' had postponed the comnegnee- 
nient of his action a few months, 
his cause of action would have 
been good for more than 40 j. 

36P 

2. It must appear to the Court that 
the parties were within the juris¬ 
diction when the cause of action 
arose. Tucker v. Crosby. ib. 

3. A person plying as a porter in the 
city V'f Londvn, and resorting to a 
house of call there, but not lodg¬ 
ing in the city, is not a person 
“ seeking his livelihood in Lon~ 
donf* within the London Court of 
Requests act, 3ff''& 40 G. 3. c. 
101. Skinner y. Davis. 196 


< COVENANT. 
Sec Pleader, III. 1. 


t' 

D. 

DAM AG ES. 

Sec Action upon the Case. 
Ship, 1. 

DAMAGES. 
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DAMAGES, MEASURE OF. 

1. On a Ijond conditioned for re¬ 
placing stock, the obligee is not 
entitled to s(>ecial damages ,for a 
profit he might have made if it had 
been sooner replaced, unless he* 
shews that he actually would have 
made it. Page ^57 

On a failure to replace stock, the 
measure of damages is the price at 
the day when it ought to^ haye 
been replaced, or the ^rice at the 
day of the trial, at the option of 
the Plaint iff. * td. 

3. But not the highest price at any 
* intermediate day. Sembln. ib. 

4. TWb Plaintiff gave a bond condi¬ 
tioned to replace 5 per rent, stock 
on a given day. After that day 
government gave the holders of 
that stock an option to be paid off 
at par, or to commute their stock 
for 3 per cents. The Plaintiff .ex¬ 
pressed to the Defendant a wish to 
have the stock replaced, that he 
might be jxiid at par, but no wish 
to take 3 per ccn#. stock.* Held 
that he was not entitled to recover 
the price of so much 3 per cent. 
stock as he might have obtained 
in exchange for the .5 per cents. 
McArthur v. Jbord Seaforth. ib. 


DEED. 

• 

. In an action for money had aad 
received, if the Defendant shews a 
deed of assignment of tide money 
to himself, and a receipt for the 
consider|ition-money indorsed, it 
is a good discharge, though tli^pre 
are pregnant evidences of suspicion 
that the consideration is falsely re¬ 
cited, and that the money was ne¬ 
ver paid. Rowntree v. Jacob. 

141 

. If there has been an imposition in 
obtaining the deed, the only re¬ 
lief is in equity, ib. 


DEMAND WHERE NECES- 
SARY. 

' > 

i^ce Limitation of Actioi«s, 1, 9. 


DEVISE. 

I. By ishaf words landsy Sfc. shall 
pass. 

II. IVhat estate. • 


II. 

1. Devise in trust to pay unto, or 

else to permit and suffer the tes¬ 
tator’s nieee to receive the rents. 
Held that the legal estate was ex¬ 
ecuted in the niece, because tlie 
words “ to permit” came last, and 
ill a deed the first, iu a willjLho' 
last words prevail. Page 109 

2. A devise “ in trust to pay unto”^ 
gives the legal estate to the trus¬ 
tee. Doe, on the demise of Dei* 
cester and Others, v. Biggs. ib. 


DISCHARGE. 

Sec Deed, 1. 

DISPOSING FORGED NOTES. 

* See Forgeut. 

DISTRESS. 

See Venue, 2. 

• • 

1. If under an agreement for a lease, 
at a certain rent, the tenant is let 
into possession before lease exe» 
cuted, the lessor cannot, difring 
the first year, distrain for rent. 

. 14g 

2. For ther# is no demise express or 
implied. Ilegan v, Johnson, 148 


DIS 
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' DISTRINGAS. 

S’csPractickj IX. 

DOCKS. 

See Livf.rpool. 

<> 

DORMANT PARTNERS 
See PiiKAi^Kj Ij 2j 3j 4j i>. 

DROIT OF A DM Ill A LTV. 
See Prize. 


3. Bat if an estate be created by 
deed-poll, nc iessa, nc granta, ne 
charged^ ne enfeoffne dona; 
4rc. are good pleas for a stranger 
ta the deed. Page 278 

EVIDENCE. 

1. Of the competency of leii- 
ricsseg. 

■ If. Of the ex'idvnce of jmrticular 
fciots or averments. 
in. Of stamps. 


EJECTMENT. 

r 

Where a Defendant in rjcctiiicnt 
shens by afiidatit that he is co¬ 
parcener, joini-tenant, or tenant 
ill common, and denies actual 
ouster, the Cpurt Mill permit him 
♦ u eor.fess lease »!k 1 entry only, 
without confessing ouster. Doe, 
on the demise of Gigncrj v. Hoe. 

Page 397 

« EIA'X'ITON, WHO SHALL 
HAVE. 

.See PoRct.ASKtt, C. Measure oi 
Damages, 2. 

ENCROACHMENT. 

Nee Waste, 3- ^ , 

ESTOPPEI^ 

1, *An assignee of a Ifease by inden¬ 
ture is estopped by the deM which 
estops his assignor. Taylor v. 
Needham. ‘ 278 

a. Therefore he cannot plead non 
dimisiU I 


T. e 

Sec Arbitration, 1. 

1. If the ostensible proprietor of ma¬ 

terials enter into a contract for 
woik to be done thereon, it is not 
necessary, tliai in an action brought 
oil the contract, unothor, who has 
secretly purchased a share of him, 
bu^, is no party to the contract, 
should be joined as co-Plain till'. 
Maze man v. Gillei. .325 

2. Nor could such dormant partner 

sustain an action. ih. 

3. 'rhereforc the dormant partner is 

a competent witness to prore the 
contract. • ib. 

4. The maker of a note, purporting 
to be payable on demand at his 
own abode, or at a Jjondost bank¬ 
er’s, and not paid at either place, 
is a competent witness to prore 
whether he has made it payable at 
the banker's where it purports to 
be payable. The King v. Treble. 

328 

If. 

See Statute oe Fraurs, 1. 

1. The entry in the custom-house 
books of fhe transfer of a Tcssel to 
a particular person, is not even 
' primti 
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primttfiicie evidence for a stranger, 
to charge <hat person as owner, 
unless the entry bo shejvn to be 
made by the authority of the per¬ 
son named in it< Pe^e 5 

A marriage register how fur evi¬ 
dence. Frazer v. Hopkins and 
Another. ^ • 0 

% On account for goods sold, (he 
Plaintilf may give evidence of as 
many diH'crent contracts as he 
will. Emmerson v. tleclis. 46 
3. To prove a copy of a record, i^ 
is sutlicient to prove that (he pa¬ 
per agrees wilh what t^ officer of 
t’lic Court read as the contents of 
% the record : it is not necessary for 
the pisrsons examining to change 
papers and read them alternately, 
as in another case. Eolf v. Dart, 

t. lf‘ it can be discerned on the face 
of the sentence of a foreign court 
of prize, that the Oourt con¬ 
demned on the ground that the 
property was enemy’s property, 
ihe scutcrtce is coiiclunive evi- 
dcncc in tlic courts»ltcrc that the 
property was not neutral. 85 
■». Although it appears on the face 
of the senfence, tliat the prize 
court attained thsit conclusion 
through the nfedium of rules of 
evidence and rules of presumption 
established only by the particular 
ordinances of their own country, 
and not admissible on general^ 
principles. Bolton v. Gladstone^ 

ib. 

6 . 'If it is alleged that a clo#e called 

A. has been separated and in¬ 
closed from a waste for 20 years, 
to support tljp allegation, it is i^- 
cessary to prove that every part of 
the close has been so long inclosed. 
Hatzke V. Bacon. 156 

7. Upon a plea of liberum tenemen- 
ium, the Defendant has the choice 
to v^i^t parcels he will apply his 
plea, and if the Plaintiff insists 


on a trespass in other parcels, he 
must new ly assign. Page 156 

84 If an attesting witness appears, 
upon search made at the admi¬ 
ralty, to be serving in the navy, 
his absence is sufficiently ac¬ 
counted for, to render secondary 
evidence admissible. Parker v, 
Hoheins. • 223 

9. If a licence to trade is lost, the 
next best evidence is the register 
of i( in the books of the secre¬ 
tary of state. Rhind v. Wilkinson. 

237 

EXECUTION. 

A Plaintiff wlm levies costs and ex- 
peiiccs of an execution, in addi¬ 
tion to the sum recovered by tlic 
' judgment, under 43 G. 3. c. 46. 
s. 6 . must, at his peril, take cave 
to keep them within such a rea¬ 
sonable sum as will be afterwards 
allowed in taxation by theprotho- 
notary, otherwise the Court, on 
motion, will ord^r the excess to 
bo ro^tored, avith*costs t» be paid 
.by the J’laiutiff. Bemceli v. Oak- 
lei/. 174 

EXTINGUISHMENT. 

^ m * 

If the grantee of a royal franchise, 
• as toil, grant an immunity there- 
out, and the franchise of toll af¬ 
terwards become extinct by unity 
of possession in the crown, ilio 
immunity does not thereby cease; 
and if the crown re-grants* the 
toll, tli(f grantee must take it still, 
subject to the Immunity. The 
Bailiffs., 6fc. of Tewkesbury r. 

Brickncll. 120 

^ • 

EXTORTION. 

See Fine, 6. 
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F* ‘ I FOREIGNER." 


FINE. 

« 

1. Where the length of time el¬ 
apsed made it impossible to swear 
that certain outlying parcels, si-' 
tuate in a different parisht from 
the rest of the estatp, were in¬ 
tended to pass by a line, the 
Courts permitted the name of Ihe 
parish to be inserted In the fine, 
upon seeing that they were com¬ 
prehended in the deed to lead the 
uses. Gladxc^n v. Urnieii. Pago 1 

'i. A fine sur cotn-essft may be levied 
■where the intent ion is to [»ass se¬ 
veral mesne particular estates, and 
a reversion in fee. Drummond 
and ff t/Cf conusors. Drummond 
and others^ conusees. 8 i 

3* A fine must certainly express what 
estate it purports to grant 198 

-1. The Court will not permit a line 
sur concessit to be levied for the 
purpose of passing such estate as 
the party may have, (it being du- 
bicMs what estate Ac has,) by the 
description of all and whatso- 

* ever he hath in the tenements.” 

ib. 

5. Nor is it permitted to oombine 
twy^ operations in the snnje fine. 

* h'ei/mour v. Darker and If (fe. ib. 

6. Affidavits of the nckiiowlodg- 
xnents pf tines and recoverie?; 
taken abroad must be authenti¬ 
cated by a notary public : but if 
a foreign notary makes this rule 
an instrument of extortion to 
draw British property into an 
enemy’s countr^v, thet)fturt will 
dispense with the notarial certiA- 
cate. Rtuling v. Manning. 313 

7. ^ut it must be upcm affidavit of 

the circumstances. ib. 

FLAG OFFtCER. 

See pRiiE. ‘ ’ ^ 


A foreigner is entitled to equal jus¬ 
tice, but not to greater indul¬ 
gence, in our conits than a sub¬ 
ject. Duckttorihf Dart, t. Tmker. 

Page 7 

r 

FORFEITURE, 

b 

See CoPYIlOLO, 1. 

t 4 

FORGERY. 

1. The counterfeit making of any 
part of a genuine note, whtef’ 
ina)' give it a greater currsney, is 
forgorv. The King v. Treble. 

3!2« 

2. Tliereforc, if a note be made 
payable at a country banker’s, or 
at his banker’s in .ijomlon^ wlio 

I fails, it is forgery to alter the 
' name of that London banker, 
to the name of anotken* London 
banker, with whom the maker 
maicos his« other notes payable' 
after the failure of the first. ib. 

3. In an indic'lment for feloniously 

disposing and ])utting away coun¬ 
terfeit bank-notes, it is not ne¬ 
cessary to aver \o tehom the note 
w as so di-posed of. The King v. 
Holden and Others. 33 V 

4. The intent to defraud the bank 
, constitutes the oticnce, and it is 

, not done away by the circum¬ 
stance that the notes were fur¬ 
nished by the prisoner in conse¬ 
quence of an appUcatiou made by 
an agent employed thereto by the 
^batik, and that tt^ey* were deli- 

* vert?d to him as forged notes for 
the purpose of being disposed of 
by that agent. ib. 

FRAUD. 

. SeeSig^zDf 1. WAiiaASNTY, 1. 

FRAUDS. 
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FRAUDS, STATUTE OF. 

1. A sale of growing turnips, no 

time being stipulated for their re¬ 
moval, and the degree of their ma¬ 
turity' not being positively found, 
is a sale of an interest in land, 
within ct S. s. 4. and 

must be in writing. Emmerson v. 
fir.elts. Page 38 

2. All auctioneer is an agent law¬ 

fully authorized by the buyer to^ 
sign a contract for him. ib. 

3. Whether it be for the purchase 

of an interest iii lands. * ■' ib. 

4. Or of goods. ib, 

,> His authority is given by the buy¬ 
er, in* the act of bidding aloud. 

ib. 


FRAUDULENT CONVEY¬ 
ANCES. 

]. The lease of an adverse claim to 
a litigated estate, is a good and 
valuable consideration in a deed, 
to avoid a former voluntary gtant, 
by Virtue of stat. 27 Eliz. c. 4. 
Hill^ Clerk, v. The Bishop of Ex¬ 
eter tmd Others. 69 

2. Although the ^rclessee was not 

party to the original suit, but 
came in by consent, and entered 
into an order of reference. ib. 

3. And although he would not have 

been bound by the judgment in * 
the original suit. ib.» 

4. And in pleading such a release, it 

is not necessary to shew what was 
the value or nature of the claim 
released. « ib. 

5. seised in fee of an advowsoi^ 
except the next presentation, 
which B. had, under the same 
title, in consideration of natural 
love and affection, conveyed the 
advowson in fee to his son; upon 
a vacancy happening, C» claiming 
title to the advowson, contested 
the next presentation agaiikst JS. 

' rot. II. • 
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in a quart im^dit. A.^ H., and 
C. entered into a compromise, upon 
• the terras that C. should release 
his claims to A. andj?., according 
to their respective interests, .and 
that A. should convey to C. the 
• then next following presentation, 
whij% he did. Held that the grant 
of that presentation was a convey¬ 
ance for valuable consideration, 
and was paramount toHhe grant 
made to the son of A. Page 69 


FREIGHT. 

Nee Ship, 1. 

1. If the owner of a ship, having 
chartered her for a voyage, assigns 
her before the voyage, though he 
afterwards assigns the charter- 
paily to another, if she earns 
freight, tlie assignee of the ship is 
entitled to the freight, as incident 
to the ship. Morrison v. Parsons. 

407 

2. But he cannot sue*on the charter- 

party otherwife thtin in the name 
of the assignor. ibm 


G. 

m 

GOODS SOLD AND DELI- 
VERED. 

• • 

• 

See Bix. 1 . ov Exchange, 1. Stamps, 
3. Evidence, 11. 2. Paetners, 1. 


GRAjn’. 

1. Ancient charters of obscure or 
dubious meaning shall be ex- 
H h * pounded 
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pounded hjr contemporaneoas 
jiuage. Page 120 

3.* A grant of immunity to burgesses, 
their heirs*and successors, was ex¬ 
pounded by the usage, to be a 
grant to the burgesses, corporators 
only ; and not to the burgage te^^ 
nants and their heirs. i 

3. If the grantee of'"a royal franchise, 
as tollj^ grant an immunity there¬ 
out, and the franchise of toll af¬ 
terwards become extinct by unity 
of possession in the crown, the im¬ 
munity does not thereby cease; 
and if the crown re-grants the toll, 
the grantee must take it still, sub¬ 
ject to the immunity. TTte Bailiffs^ 
Sfc, of Tewkesbury v. Brwknell, 

ib. 

GUARANTY. 

1. Upon a guaranty given of the 

price of goods to be paid by a bill, 
due notice of the non-payment 
must be giren both to the drawer 
and guarantee, unless botti drawer 
ahdacceptor arou bankrupts when 
the bill becomes diie. Philips v. 
Astling and Another;. 206 

2. Upon a contract to guaranty a bill 
for a given sum, the guarantee 
vjf'uld not be liable to tl^t extent 

M>n a bill given for a larger sum. 

ib. 

3. Whether the words, say a bill 

of bOOW* define the exact sum, or*^ 
give a latitude, queere. ib. ' 


H 

HORSE. 


I 

ILLEGAL CONTRACT. 

Scfi Insuhance, HI. 1. 

INSURANCE. 

See Militia, 1. Agreement, 8, 9. 
Variance, 3. • 

k. Of the validity of the insurance. 

II. Of the effect of a veUid insur~ 
ahee. 

III. Of the acts of the insured. 

IV. Return of premium. r 

V. Of the construction of particu¬ 
lar expressions in a poUqy. 

I. Aee Variance, 3. Licence,!. 

An American^ who is owner of a 
ship only as trustee, and would 
not thereby be entitled to the pri¬ 
vileges of the American flag under 
the laws of his own country, has 
%sufiiciei}t interest to maintain an 
action on a policy. Rhind v. Wil¬ 
kinson. Page 237 


III. See Evidence, II. 4. Insur¬ 
ance, V. 10. 

1. A vessel chartered to Oporto^ St. 
Ubes^ and Gottenburgh, being 
{aken at Oporto by the enemy, was 
liberated on payment by the mas¬ 
ter of a sum of money, and on 
condition of his bringing home in 
her to England English prisoners, 
to be exchanged foe an equal num¬ 
ber of Fren<^. tUpon the news of 
the capture, but after the time of 
the ship's liberation, the owners 
abandoned the ship to the insurers. 
Upon her arrival at Porismoidhj 
the captain refused to deliver her, 
unless on re-payment of the ransom, 
which the owner refused. Held, 
that the owner, being entitled 
* to 


See WiMiAStTT. 
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to re^take his ship, which was safe 
at Portsmouth, the loss of the Toy- 
a^e did not enable him to recover 
upon a policy on the ship as for a 
total loss, nor could he recove^ 
as for an average loss, the sum 
which had been paid by the master 
for the ship’^ ransom, •and which, 
being an illegal payment, the 
Plaintiff was not bound to repay 
to the master. Parsons v. ScoiL 

Page 363 

V. 

1. “At and from.” 

2. *CTnder a policy <*at and from” an 
island, %. ship is protected in moT« 
ing from port to port in the same 
island. Cruickskank v. Janson. 

SOI 

3. A policy at and from” a place, 
the name of which equally desig¬ 
nates a particular town, and a port, 
comprehending an extensive dis¬ 
trict of coast, does not protect a 
cargo laden any where within the 
limits of the port, but sefers toithe 
town itself. Constable v. Noble. 

403 

4. A policy ** at and from” Lyme 

to London does not protect a car¬ 
go laden at Brtdpori within the 
port of Lyme, and eight miles 
nearer to London. ib. 

5. If a policy describe a voyage “ at 
and from” a place which is*the 
head of a port, it will not CQ.ver a 
voyage at and from a distinct 
place which is a member bf the 
same port. Payne v. Hutchinson. 

, 406 

6. If a policy bg effected on good^ 
on a voyage defined from A. to B. 
the risk to commence “ at and 
from the loading thereof on board,” 
not saying where, it must be in¬ 
tended a loading at the place from 
which the voyage commenced. 
SpUta and Others v. Woodman. 

416 


7. And if the prdof be, that the 
goods were loaded in an earlier 
pyrt of the ship’s course, and be* 
fore her arrival at the place where 
the voyage insured commence)^ 
the Plaintiff cannot recover. - 

, Page 416 

8. Though the' same underwriter bad 
insures the same goods for the an¬ 
terior voyage, and knew the 
cond policy was effected JJiereon. 

ib. 

9. Liberty to chase, capture, and 

man. 428 

10. Liberty given in a policy on a 
fishing voyage, to chase, capture, 
and man prizes, does not authorize 
the ship to li^ by nine days off a 
port, waiting for an enemy’s ship 
to come out, when she should 
have completed her caigo. ib. 

11. Although she lay in wait during 
that time within the limits of hei^ 
fishing ground. Hibbert and O* 
thers V. Jlalliday. 

JOINT ACTIONS. 

a 

See Pautnebs, k 

JOINT TENANTS. 

Sec Ejectment, 1. 


L. 

landlord AND TENANT. 

See Notice to quit, 1. Use and 

Occupation, 1, 2. Distbess, 1. 

* 

LEASE. 

See CoPYHOLPf 2. Notice to quit, 
1. Use and Occupation, 1, 2. 
Distbsss, 1. Pleadxb, hi. 1. 6. 

H h 2 Licence 
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licencE^^o trade. 

See EviD'ENce', II. 9. .. 

ft 

1. Under a lirence to jn#. to impoit 
goods, the property of y#., as spe¬ 
cified in his bill of lading, if tjtc 
goods be consigned to others, %rith 
particular bills bf lading, a general 
bill of lading signed to with¬ 
out proof of some special interest 
in ji. in the goods, will not en-, 
title the consignment to the binieftt 
bf the licence. Feisex. Waters. 

Page 219 

2. Otherwise, if A. had had a special 

property in the goods. ib. 

3. Those ports hS Sf. Domingo 

which are under the dominion of 
Christophe and the negroes en¬ 
gaged in hostility with France^ are 
neutral ports ; and no licence is 
necessary to legalize a trade with 
them. 344 

4'. If a Tessel be chartered to any 
ports of an island, part of which 
is hostile, and part neutral, and 
jthQ freighter covenants to procure 

' a licence;'if tHe ship trades to a 
neutral port of the island, it is no 
breach of the covenant, that the 
freighter has procured a licence 
which would not authorize the 

^ 'Tike trade to an hostile port. ib. 

5. The master of a ship detained as 
priz^ and libelled in the Brize 
Coun at Jamaica, gave bills of 
lading of the cargo to one who. 
became bail for the ship and cargo 
there: held that the master had 

« no authority to contract that the 
cargo should be S 0 I 4 in JLonchn, 
and the proifeeds remitted back to ^ 
Jama^, the owners being ready 
to give a sufficient security ;to in- 
de^ify the bail in hondon. John¬ 
son V. Greaves. 344 

6. If a licence is obtained, giving a 

neutreP.wider .sf^epe than the ex¬ 
ceptions and Conditions in tiie or¬ 
ders of council gite, ahd re-> 


ferring tfaerete, he may avail him¬ 
self of the privileges conferred by 
the licence^ and is not confined 
by the restrictions contained in 
, those orders. Sp&ta and Others 
V. Woodman. Page 416 

7 . Therefore- where the 5th article 
of the order of fouiicil of flth 
November 1807, legalizes the ex¬ 
portation of colonial produce by 
neutrals clearing but from this 
^ kitigdom under such regulations as 
his majesty shall think fit to pre¬ 
scribe, which.shall be proceeding 
direct to the port specified in their 
clearance, and the iicenoe autho¬ 
rized the vessel to proceeiV to 
Sioedm, or any port i.i the Balm 
tic, though the clearance obtained 
named only Gotienburgh, the Court 
held, that the licence authorized 
the vessel to proceed to Pillau, a 
port in the Baltic. ib. 

LIMITATION OF ACTIONS. 
Sqp CoMBI^OK, 1. 

1. No debt accrues on a note pay¬ 

able after sight, until it is pre¬ 
sented for payment. Holmes v. 
Kerrison. 323 

2. Therefore the statute of limita¬ 

tions is no bar to such a note, un¬ 
less it has been presented for pay¬ 
ment six years before the action 
commenced. * ib. 

3; if an estate descend to parceners, 
one of whom is under a disability, 
which continues more than 20 
years, and the other does not en¬ 
ter within 20 yeats^ the disability 
of the one does not preserve the 
■ title of the other after the 20 
years elapMd. . Roe, on the demise 
of Langdon and Another, v. Rotel- 
ston. 441 

LIQUIDATED DAMAGES. 

See Ship, 1. 
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r ^ LIVERPOOL. 

lii’ Uader the Liverpool dock acts, 
8 ^nn. c. IS. and % G. 3. c* 86 . a 
vessel 'which clears out from Li¬ 
verpool, her home, with a cargo, 
and returns with a caigo, -incurs 
* only one 4uty, although she may 
have‘traded to intermediate ports, 
and sold more than one cargo, du¬ 
ring her Absence. Pegc 07 

S. The rate of duty shall be the rate 
imposed on ships trading from* Li^ 
verpooi to the most distant of the 
several ports to which‘she trades 
during the interval. Gladstone v. 
Oildart. ib. 

MARKET. 

1 The seller of corn by sample in a 
market is benefited by the market, 
as well as the seller of corn which 
is pitched there in bulk and sold. 
The Bailiffs, Sfc, of Texehesbw'^ 
V. Bricknell. ^ 120 

2 . And if he refuses to pay the same 
toll which is paid by the seller of 
corn in bulk, an action on the 
case lies against him for the injury 
done to the market, in selling by 
sample. • ib. 

MILITIA. 

Under the militia acts, 42 G*3. c. m 
SO. and 47 G. 3. c. 71. if a per* 
son balloted, is found at the time 
of enrolment to be unqualified for 
the sm'vicd, and another is ballot¬ 
ed in his .place, out of the same 
list, tills is • continuance of t^e 
same ballot, and is a legal ballot. 
Astleg v. Ray and Others. 214 


. MISNOMER. 

See Practice, II. 4, 5, 


N. . 

NAVY. 

VVliether one acting as a W'arrant of-“ 
ficer in the navy, but havings no 
warrant, is within the protection 
of the stat^ 26 G. 3. c. 63. s. 1. 
Roicniree v. Jacob. Page 141 

NEUTRAL PROPERTY. 

m 

See Evidence, II. 4. 

NOTARY PUBLIC. 

See Recovery^ 3.. 

NOTICE. 

See Bilx. of Exchange, 3,4. 

• ^ 

. NOTICE TO QUIT. 

If half-a-year’s notice requires a te¬ 
nant to quit at the same time of 
the year at which he has usually 
paid rent, and he docs not, oi^ re¬ 
ceiving it, object to the time, this 
is sufiicient evidence that fhe year 
of his tenancy determines at the 
time mentioned in the notice. Doe, 
on the demises of Leiceder smd 
Others, T. Biggs. * 109 

NUDfiM PACTUM. 

' • - ' I » 

Sif€ AsSVMFilT, 1. ^ 
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O.* » 

* ' ‘orders in CO0NCIL. * 

€ 

See Licence to tra.de, 3, 4. 6, 7. 

Order in Council of 11th November* 
1807. Sputa T. jyooimcmi 

Page 418 

——- ^ - of 25th November 

1807. 419 


P. 

PARTICULARS. 
See Biee of Pakticuears. 


PARTNERS. 

See Pe^<ader, TI* 1| 6, 4, 5. 

If sereral persons horse, with horses, 
their several property, the several 
stages of a coach, in the general 
profits of which they are partners, 
|;li6y are not all jointly liable for 
goods furnished to one partner for 
&e use of the horses drawing the 
coach Hong his part of the road. 
Barton r. Hanaon andOtItere, 40 


. PARTY-WALL. 

*> f 

1. Before an action can be brought 
on the bnilding-act, to recover a 
proportion of the expenegs of 
I h iiiidi ng e party-wall, the ac- 
' counts prescribed by the 41st sec¬ 
tion must bfr delivered, whether 
the house be ocpulfied by the own¬ 
er, or by a teilant. 63 

3. And a foraul demand of the cao- 


ney must be paid 21 days before 
action brought. Fhilp v. Donat*. 

Page 62 


PAYMENT. 
See Deed, 1.« 


PAYMENT OF MOP/EY INTO 
. , COURT. 

See Costs, I. 3. Fleadino, ill. 1. 

t 

1. If, after action commenced, and 
before declaration, the DefendaiK. 
offers to pay the debt aild costs, 
and the Plaintiff refuses to receive 
it, the Court will permit the De¬ 
fendant to pay into court the debt 
and the costs up to the time of 
his offer only. %eevm v. Cowell. 

203 

2. And the Plaintiff will be com¬ 
pelled to pay the costs of the ap¬ 
plication, and all costs in the ac- 
titn subsequent to the offer. ib. 

3. If, after action commenced, and 

before money can regularly be paid 
into court, a tender is made of a 
sum for damages, with costs up to 
that time, and refused, the Court 
will, on motion, permit that sum 
to be paid into court, and struck 
out of the declaration, and will 
older all subsequent costs to be 
paid by the Plaintiff. 283 

4. ' Although the Plaintiff goes for 

oth6r causes of actipn than those 
on which the sum is tendered. Ro- 
herta v. Lambert. ^ ib. 

PENAL ACTION. 

In compounding an action on a penal 
statute, which gives no costs, the 
Plaintiff having agreed to stay 
proceedings on payment of a sum 
in equal moieties to the crown and 

himself, 
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himself, and the entire costs to 
himself, the crown obtained half 
the costs also. Lee r. Cass, 

Page 213 


PLEADING. 

<• 1. Of the form ofa/^ion andjoin~ 

der of actions. * 

II. Of the parties thereto. 

III. When particidar matters may 
he pleaded. 

IV. Ofcertmnty in pleading.^ * 
y>Of the manner of plet^ing in 

general. • 

VI. Of title. 

,._VII. Of surplusage. 

VlII. ^hai cured bif verdict. 


II. See Vakiaxce, 4, 5, 6. Part¬ 
ners, 1. Agreement, 4. 

1. It is no ground of nonsuit in an 

action on a contract, that a do-r- 
mant partner, who is not privy to 
the contract, and is not party to 
the suit, partakes the benefit of 
the contract, nor ohght he fhere- 
fore to be joined as PlaintiiT. 
Lloyd r. Archboxele. 324 

2. For such a dormant partner could 

not maintain the action. ib, 

3. If the ostensible proprietor of 

materials enter into a contract for 
work to be done thereon, it is not 
necessary that, in an action brought 
on the contract, another, who has* 
secretly purchased a share of hinr, 
but is no party to the contract, 
should be joined as a co-plaintifT. 
Mcewman v. Qillet. 325 

4. Nor cou4d such dormant partner 

sustain an aAion. si5. 

5. Therefore the dormant partner is 

a competent witness to prove the 
contract. ib. 


1. If the Plaintiff in coTenant as> 
1 


signs as a brei^h, that the Defend¬ 
ant did not zi^ir, a plea that the 
Defendant did not break his co- 
• Tenant, is bad on a special demtar* * 
rer. Taylor r. Needham. 

Page 278 

2. Although the declaration con- 
• eludes by averring, that so the 

Defendant bath broken his cove¬ 
nant. * ib. 

3. But it would be good after ver¬ 
dict. * ib. 

4. An assignee of a lease by inden¬ 

ture is estopped by the dew which • 
estops his assignor. ib.^ 

5. Therefore he cannot plead non 

dimisit. ib. 

6. But if an estate be created by 

deed-poll, fie lessa, ne grantoy ne 
chargea, ne enfeofftt, ne dona, Sfc, 
arc good pleas for a stranger to the 
deed. ib* 

7. In an action of covenant on an 
insurance against fire, a tender 
may be pleaded and money paid 
into court under 19 G. 2. c. 37. s. 

7. Solomon v. Betncke, 317 


IV. See Biei. of Exchange, 2.- 


V. 


1. Th<f release of an adverfb ^airp 
to a litigated estate, is a goon and 

• valuable consideration in a deed, 
to avoid a former voluntary grant, 
by virtue of stat. 27 Elix. c. 4. 

«9 

2. Although the relessee fVas not 
party to the original suit, .but 
came aim by consent, and entered 
into an order df reference. ib. 

3. And although he would not have 

been bound by the judgment in 
the original suit. * ib. 

4. And in pleading such a release, it 
is not necessary to shew what was 
the value nature of. the claim 
released. Jmll, Clerk, f. Hut 

« BUhop 
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i 

Bishop*of Elxfilef' and Others. 

Page 69 

VII... kee Vaeiasc% 3. 


PRACTICE. • 

» * 

I. Relative to process. 

II. A^restj detainer^ bail, and 
appearance. 

III. Pleadings, and bill of paj'~ 
ticulars. 

IV. Trial, enquiry, and evi¬ 
dence. 

V. Judgment and reference to 
the prothondtary. 

VI. Execution. 

VII. Staying and setting aside 
proceedings. 

VIII. Costs. 

IX. Waver of Irregularity. 

X. Writ of Error. 

XI. Of motions. 


. I. 

* • * t 

1. The instructions called a prascipe 
giveu by the attorney to the fila- 
zer, are not process in the cause; 
and it is not necessary tliat they 
should contain a clause of qp etiam. 

* Stoyd and Another v. Durand. 

161 

2. If a Plaintiff proceeds by a second 
original cqptas, instead of testatum 

^ cc^das, a second aiEdarit to hold 
to bail is not necessary. ib. 

3. Whether in such case it is neces- 

shry to file an office**copy of the 
affidavit with tl\p ISlazdr 6f the se¬ 
cond county. Qjuare. ib. 

4. At least, the omission does not 

M far vitiate subsequent proceed¬ 
ings, ^hat the Court, on motion, 
will dischaige a Defendant from 
Arrest. * . ib. 


II.. iSVe.BAix.,.lV. 1, 3, 3. 

.1. Where thp substantive cawe of 
action does not require special bail 
without an order, if ^e Plaintiff 
holds the Defendant tiTbail on the 
money counts, and recovers no¬ 
thing there 9 n, the Court, on mo¬ 
tion, will discharge ^the bail from 
the recognizance. Caswellr. Coare. 

* Page 107 

2. If the sheriff make a warrant to 

* four, jointly and not severally, 

and one make the arrest, theiX^ourt 
will not interfere to discharge the 
Defendant on motion* Boyd and 
Another v. Durand. .. . 

3. A warrant to four, jointly and 

not severally, clearly will not au¬ 
thorize an arrest by one. ib. 

4. if a Defendant he arrested by a 
wrong Christian mame, the Court 
will discharge him on motion. 
And the shc^riffi is liable to an ac- 

■ tion. Wilks v. Lbrck. 399 

5. But where there is only an inac¬ 

curacy In the speUliig, so that the 
na^e is still idem sonans, the 
Court will*^not interfere. Ahitbol 
v, BenidUto. 401 

III. See Suggestion, 1. Biti. of 

pARTICUL.iRSj t. 

IV. 

^ t 

1. The Court, in compelling a Plain, 
tiff to exhibit evidence to which 
the Defendant is entitled to have 
access, will not compel him to lay 
himself open to a prosecution 
under the stamp actf. Whitaker 

•*v. Izod.' * 114 

2. Trials are not to be put off by 

consent at nisi prhis. 221 

3. Evidence given at the trial by the 

Defendant, of his heving.poid mo¬ 
ney into court under a rule, does 
not entitle the Plaintiff to a re¬ 
ply. 267 
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I 

V. See Cognovit. * XI. 


Notice of motion served after nine 

' o’clock at night is no notice. 
ChesseU v. Pairkin. P^e 48 

VI. ySee ExnctmoN, 1. 

VIL See Warrant of Attorney, 
1. Costs, 111. 1. 1. 3. 

» • 

after action commenced, and 
before money can^ regularly be 
paid into Court, a tender is made 
of a sum for damages, with costs 
up^o that time, and refused, the 
Court will, on motion, permit that 
sum to be paid into court, and 
struck out of the declaration, and 
will order all subsequent costs to 
be paid by the Plaintiff. 283 

2. Although the Plaintiit' goes for 

other causes of action than those 
on which the sum is tendered. Ro¬ 
berts V. Uimbert. , ib, 

3. If default be made in payment of 

the interest on a*bohd, tna prin¬ 
cipal whereof is not yet due, the 
Court will not stay proceedings on 
payment of the interest and costs. 
Tighe V. Crt^ter. 387 

4. But semble^ that they would re¬ 

strain the execution to the in¬ 
terest and costs. ib. 

• 

Vin. See Costs, I. Penal Action. 
IX. 

A Defendant who complains of j|rre- 
gularity in process must, if he has 
an ‘opportunity, apply to have it 
set aside before the Plaintiff has 
thkea any farther step In the 
cause. ^Dovmes v. fVitherstigton. 

243 


n 


An enlarged rule may be yiade abi- 
solute on the last^ay to which it 
stanili enlarged. S^a 4. Masters. 

Page 174 

PJlINTERS. 

See Trade, ^1. 


PRIVILEGE. 

A menial servant of his majesty is not 
liable to arrest, although he pub¬ 
licly caraies on trade, and the debt 
was contraoted in the coarse of 
his trade. King v. Foster and 
Another. 167 


PRIZE. 

1. If the fleet of an ally and a Bri¬ 
tish fleet serve together .under a 
British commander in (hiqf, who^ 
detaches tlfe sqdadron of the ally, 
the admiral of the anxiliaryr pow¬ 
er is not entitled, as a flag-ofllcer, 

to share prizes made by British 
ships detached In another direc- 
tiofi, to which he lent no ^ctual 
co-operation in effecting t^ cap¬ 
ture. 7 

2. Because he is not Id the pay of 

Britain; and the prize-acts and 
proclamations give the prizes #nly 
to those who are in the ^king’s' 
pay. • ib. 

3. An^ Jliecause he is not^.,within 

the meaning\»f the proclatblltion, 
a flag-officer assisting in the cap¬ 
ture. ; “ ib. 

4. If an ally actually co-operafes in 
effecting R capture, , hd* cannot re¬ 
cover any proportion of. the prizes 
in .the cdtnmon law court's of this 
country; hv must sue in the prize • 

e courts. ib. 

• S. If 
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5. If the price eourS condemns a 
captured vessel as prize to his ma- 
je^y, i^he sentence, while unap¬ 
pealed from, 28 conclusive on the 
common law courts, and on all 

-^‘^'"the world, that no ally or other 
person is entitled to a share' in it. 

Phfee 7 

6. The common law courts cahnot 

entertain jurisdiction of the ques¬ 
tion, whether prize or no prize, 
or by whom taken. ib. 

<7. The difference between prize to 
^ the king ^re corontBf and droits 
* of admiralty. 26. 30 

8. A ship taken by a non-commis¬ 

sioned vessel, is a droit of admi¬ 
ralty. 26 

9. If taken by a commissioned and 

a non-commissioned vessel jointly, 
it shall be divided between the 
captors and the admiral. ib, 

fO. *^rhe form of the sentence of 
condemnation of prize under va- 
^ riouE circumstances. Duckworth, 
Bart, V. Tucker, 26. 31 


• » 

PROpESS. 

See PaacTicE, IX. 

PRdPERTY IN CUATTEIJS. 

See BaNEa'brT, III. 1, 2. Pur¬ 
chaser. 

1. Possession of a ship under a trans- 

fer«void for non-compliance with 
roister acts, is a sufficicpt^title in 
trover against a sfranger, for parts 
of the ship being wrecked. Sutton 
V. Buck^ • 302 

2. Pbssession under a general bail¬ 

ment, is a sufficient title for a 
Plaintiff in trovea ib. 

3 . The Plaintiff bought and paid for 
a ship stranded the English 
coast, but the transfer was n(% 


regular-; he tried to save her, but 
she went to pieces; the Defend¬ 
ant possessed himself of parts of 
the wreck, which drifted on his 
farm: held that the Plaintiff’s 
po^ession enabled him to recover 

^ for them in trover. Page 302 

«' 

PROPERTY SPECIAL. 

See Licence, 1. Purchaser. 

' « 

PURCHASER. 

See Agreement, 5. , 

f 

1. A Plaintiff who is entitled to the 

temporary possession of a chattel, 
and delivers it back to the owner 
for an especial purpose, may, af¬ 
ter that purpose is satisfied, and 
during his temporary right, main¬ 
tain trover for it against the own¬ 
er. 268 

2. Upon a. contract for the sale of 
an esfate, the title and abstract to 
be made at the vendor’s expence, 
the purchaser is entitled to the 
custody of the abstract, until 
either the purchase is finally re¬ 
scinded by const'll, or declared 
impracticable by a court of equity. 

ib. 

3. And when the contract is deter- 

, mined, the abstract becomes the 

jiroperty of the vendor. ib. 

4. If the sale proceeds, the abstract 
is the {woperty of the vendee, ib. 

5. But an opinion written thereon, 
as it was necessarily written on 
^e seller’s paper by hts consent, 
rontinues the property of the pur¬ 
chaser. Ber Mansjield C. J. ib. 

6. A proviso that in case the vendor 
of an estate cannot deduce a good 
title, or the purchaser shall not 
pay the money on the appointed 
day, the agreement shall be ut¬ 
terly void, gives an option to the 

* vendor 



I 


INDEX TO THE MIINCIPAL MATTEIIS. ifl 


vendor to rescind the sale, in case 
the vendee does not paj the mo¬ 
ney ; and to the purchaser to 
rescind, in case the vendor does 
not make a title: but not vice 
verm. Page 268 

7. Whether a purchaser has a righ^ 
to the Instruct for the purpose of 
making a title to the purchasers of 
parcels. Qutere. Roberts v. 
at. * ih. 


R. 

RANSOMING PRIZES. 

See Insurance, III. 1. 

RECORD, 

• « 

See Evidence, II. 3. 

RECOVERY. 

1 It is no objection to a recovery 
with a double voucher, that the 
tenant jointly vouches the tenan^ 
for life, and remainde«'-man, in 
tail, who vouch over the con^mon 
vouchee. Doe, on the demise of 
Greasley^ v. Nelson and Another. 

59 

2. The Court would not permit a 
recovery to be amended by msert- 
ing a parish not named in tlm deed 
to make a tenant to the preecipe, 
although it appeared that the pa¬ 
rish was named in the instructions 
given for preparing that deed, and 
that the lands were parcel of the 
estate of an ancestor, all whose 
.estate was intended to pass. C/nt-i 


terbuckf definandant Debaryf te¬ 
nant ; Langton, vouchee. 

/Page dd 

3. In a recovery,*if the acknow¬ 
ledgment of the rouchees is taken 
alyroad, a notarial- certificate made 
to authenticate the affidavit of the 
(foinmissioners, must distinctly 
^ate thet the affidavit was 

sworn.*’ Laidlaa, demandant; 
Cox, tenant; Brozen and another, 
vouchees. 205 

4. Recovery amended by transposr 
ing the names of the demandant 
and tenant. Roberts, demafiS- 
ant; Robinson, tenant. 222 


REPLEVIN. 

See Distress, 1. Variance, 2. 


REPLEVIN BOND. 

See Variance, 4,5, 6. 

• 

REPLY. 

See Rui.e of Practice at Nisi 
PniUb. 

/ 

RULE OF PRACTICE AT NISI 
PRIUS.* 

Evidence given upon trial by the 
Defendant of his having paid mo¬ 
ney into court under a rqje, does 
nqt entitle the Plaintiff to a re¬ 
ply. • 267 
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* s\le of lands. 
< 

Sfie Agreement, 5. 


SALVAGE. 

The lord of a manor is not entitled 
^ to salvage lor taking, against the 
consent of the owner, and pre- 
' serving, parts of a ship thrown on 
cAis manor, when the servants of 
the owner are there, to take care 
of it for him. Sutton v. Buck. 

Page 302 


SENTENCE OF CONDEMNA- 
TION. 

•.* 

See Evidence, II. 4,] 


SETT-OFF. 

See Vajiiance, 1.‘ 

SHIP. 

See PaorEUTY in Chattels, 1, 2, 3. 
Salvage, 1. Fkeioht, 1, 2.\ 

I. A ship was let to freight for the 
voyage, to* take out a small cargo 
of lead to P. and to bring home a 
return cargo, for which freight 
was to be paid at 11 guineas a ton 
for .the whole ship’s admeasure¬ 
ment. If from political c^rcum- 
stahees she should be unable to 
discharge^ her cargo, atid conse¬ 
quently,to obtain a return-cargo, 
tne:' freighters agreed to pay a 
gross shm', less than the amount 
of the freight per ton; the ship 
being prevented from discharging, 
and the freightei/ supplying no 
homeward cargo, the master took/ 


in goods on freight, and brought 
them home together wkh the 
lead. The Court held that he was 
entitled to receive the gross sum 
stipulated, and also to retain the 
freight which the ship had earned. 
Beil V. Puller and Another. 

‘ , Page 285 

2. The master of a ship detained as 
prize, and libelled in the prize 
court at Jamaica^ gave' bills of 
lading of the cargo, to one who 
became bail for the ship and oa^o 
there: held that the master had 
no authority to contract that the 
cargo should be sold in London, 
and the proceeds remitted back to 
Jamaica, the owners being r-eady 
to give a sufficient security to in¬ 
demnify the bail in London. John¬ 
son V. Greaves. .341 


SHIP’S REGISTER. 
See Evidence^ II. 1. 


SIMONY. 

See Advowson, 1. 


STAMl^S. 

If If ab interest in land I>e of the 
-^alue of 20/. an agreement for it 
requires an agreement stamp. Em- 
merson V. Heelis. SH 

2. If, on a sale by auction, the same 

person is declared the highest bid- 
depr for several lotg, a distinct 
contract arises for each lot; and 
although all the lots together 
amount to a greater value than 
20/., no stamp is required if the 
lots were separately of less value 
than 20/. id. 

3. If a cmitract relates to the sale of 
goods, though it may also include 

' other 



INDEX TO THE PRINCIPAL MATTERS. 


oib«r matters, semble that no 
stamp is necessary. Emmerson t. 
Ileeiis* Page 4^ 

I 

STATUTE, ACTION ON. 

See PARTTr-WALi., 1. • 

STATUTE OF LIMITATIONS. 

See CoMMox, 1. 

STATUTES. 

Ph. & M^by. 

1 & 2. c. 12. (Driving distress out 

of the hundred.) 252 

Eliz. 

13. c. 8. s. 4. (Usury.) 186 

27. c. 4. (Fraudulent conveyances.) 

69 

J Ac. 1. 

3. c. 15. s. 2. (^London Court of 

Requests.) 169 

21. c. 16. (Limitation of actions.) 443 
21. c. 19. s. 11. (Bankrupt having 
dispositioif of goods.) 179 

Cab. 2. 

13. c. 2. s. 2. (Process.) 162 
29. c. 3. (b^auds.) 38 

Wm. 3. 

8 & 9. (Suggestion of breaches.) 

195 

Anne. * • 

4. c. 16. 27. (Account.) • 443 

6.C. 13. (Prize.) ^ 18 

9. c. 16. (Usury.) 186 

10. c. 17. ss. 9 & 13. (Prize.) 18 

• ^ Geo. 1. 

12. c. 29. s. 2. (Affidavit to hold to 
bail.) 161 

Geo. 2. 

2. c. 23. s. 23. (Attorney’s bill.) 

321 

5. c. 30. s. 25. (Bankrupt, costs.) 

ib.% 
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19. c. 37. * (Insurance. Interest.) 

Page 241. 317 
19. c. 37. s. 7. (Polic^ Pay^nt 
of money into court. 317 
23. c. 19. (Middlesex Court of Re- 
Questh.) 170 

• Geo. 3. 

14. c. 78. a. 41. (Building act.) 62 
17. c. 26. s, 1. (Annuity.) 231 
26. r. 60. s. 16. (Chip’s regbte^.) 

Eraser y. flopkivs. 5 

26. c. 63. s. i . (Sailor’s wages.) ^41 
33. c. 66. (Prize.) 11 

s. 28, 29, 30. (AppmiE) 16 
37. c. 109. (Prize.) 11 

39 Sc 40. c. 104. (London Court of 
Requests.) 19g, 

42. c. 96 . (Militia.) 214 

43. C.46. s. 5. (Costs of Elxecution.) 

174 

44. c. 98. Schedule A. (Agreement 

Stamp.) * 4Qu- 

44. c. 99. (Loyalty loan.) 255i 

45. c. 8. (Loyalty loan.) 256 

47. c. 71. (Militia.) 2lll 

49. c. 121. s, 14. (Bankrupt. Cre¬ 
ditor’s election.) 181.2J;j^ 


STOCK, ACTIONS FOR NOT 
REPLACING. 

S/e Damages, Measuae of, L 2, 
^ 3 , 4 . • 


SUGGESTION. 

See Courts, 2. * 

' 1 W 

Where judgment is entered on a 
vwimiit *of attorney, though a 
bond also is given, it is not ne¬ 
cessary, under 8 & 9 W. 3. to 
suggest brea^es. Aust4rburjf r. 
Morgan* • -* 195 
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T. 

^El^AkTS IN COMMON. 

• ft 

EjectmeitT; 1. 


TENDER. 

< ' 

$let Pleadikto, III. 1. 

A * 

f TEWKESBURY. 

The biirgage>tenaiits in Tewkesbury 
aire not exempt from the payment 
of the toll in the market Iht'i-e. 
‘ 2%c Bailiffsj 4rc. of Temkesbury^ 

T. Bricknell. Page 120 

TRADE. 

< 

See Licence to trade, 3, 4. 

t 

There is no general custom of trade 
by which printers are bound to in- 
^ jure for the booksellers the paper 
^'‘of the' w6rks which tthey print. 
Maaman t. Gilleit. 325 


TROVER. 

* V 

See PancHASER. Property in 
CHATTELS, 1, 2, 3. Bankrupt 

HI. 1, 2. 

« TYTHES. 

1. Thwcommon law mode bf tything 
bay is in the cocks, into which the 
grass is first collected after cutting 
and tedding. 55 

ft. Although the parson cannot con- 
Teniently .make his tythe into hay, 
while the ^rishioner is making his 
nine parts, without either mixing 
the whole again, oiy::oInmitting a 
" trespass by treading on the pa* 
xlriiionePs hgy. ib. 


3. The common law mode of tithing 
wheat is in the sheaf. Page 55 

f. And not in the shock. td. 

5. The pari^hioner must in all cases 
leave his nine parts in the field a 
reasonable time for the parson to 
.compare the tithe with them. ib. 

6. Semble^ that if the pa^shioner 

reaps one land, and, in coming 
back along the same land to reap 
the next, throws out the tithe of 
thp first, and shocks his nine 
sheaves, he does not give a su fa. 
ficient time for the parson to corn- 
pare. ib. 

7. If the parishioner puts up his 
sheaves into shocks before the par¬ 
son has had time to compare»the 
tithe-sheaf with the other nine, 
semble that the parson has a right 
to takedown the shock to examine 
the nine sheaves. JPer Chambre 
J. IJalliwell V. Trappes. ib. 


U. 

USAGE. 

See Trade, 1. Biel of Exchange, 
7. Bankers. 

r ' 

USE AND OCCUPATION. 

1. If a purchaser take possession of 

premises under a contract of sale, 
which, on account of a^defect in 
th^ vendor’s title, fai|^ to be com¬ 
pleted, the vendor cannot after-* 
wards recover rent for the period 
of the purchaser’s possession, upon 
an implied contract for use and 
occupation. 145 

2. At least he cannot, if the purchaser 
had paid the whole purchase-money 
when he entered and the vendor had 

kept 
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kept it daring the purchaser’s pos¬ 
session. Kirtland v. Pounsett, 

Page 145 

USURY. 

S'ee Assumpsit, 1.^ ' 


V 

VARIANCE. 

• • 

1 An allegation of an agreement to 
set off a specific joint debt against 
specific separate debts previously 
accrued, is in substance proved by 
evidence of an agreement, prior 
to the debts accruing, to set off 
all joint debts that should there¬ 
after arise, agains.t all separate 
debts that should thereafter arise. 
Kinnerlcjf and Q/lhers^ Assignees 
ofPrymer v. Hossack, 170 

A joint demise by husband seised 
in right of his ivife, and his wife, 
is disproved by evidence of a re¬ 
ceipt for re^t given by the hus¬ 
band only. Parry \.Hin(Ue. 180 

3. An averment of interest at the 
time of effecting the policy is im- , 
material, and need not be^roved; 
it is sufficient if the Plaintiff be 
interested at the commencement 
of the risk. Rhind v. Wilkinson^ 

237 

4. If the jPlaintiff shew, on his de¬ 

claration jn debt on bond against 
two, that the bond is execut^ by 
three, it is good matter of plea in 
abatement. South, Assignee of the 
aher^ of <S^zirre^, v. Tanner and 
Jones. 254 

5. Or in arrest of judgment. tb. 

6. But is no ground of nonsuit on 

the plea of non esiftKium. ib. 


7. If a policy be effeded on goods, 

on a voyage defined iirom jf. to 
B., the risk to commeniib aAl' aii^ 
from the loading thereof on board, 
not saying where, it muat |)e tu^. 
tegded a loading at the place 
f|om which the voyage commenc¬ 
ed. Spitta and Oth^s v. Woods¬ 
man. * Page 41 d 

8. And if the proof be, that the, 

goods were loaded -'in an earlier 
part of the ship’s course, and be¬ 
fore her arrival at the place wjiere 
the voyage insured commences, ^e 
Plaintiff cannot recover. fh> 

VENDpR AND VENDEE. ^ 

See Use and Occupation, 1. 2. 
Purchaser, passim. 

VENUE. 

1. If the cause of action can bfi 

proved partly to arise in a foreign 
country, the Plaintiff may mfely 
give the requisite undertaking to 
retain the vehue. McClure v- 
M^Keand. 107 

2. In an action on the statute 1 & 2 
Ph. & M. c. 12. for driving a dis¬ 
tress out of the hundred into an- 
otiifer county, the venub may^be 
of either county. Paper. Dams, 

252 


W 

» 

WARRANT OF ATTOftNEY. 

See Cognovit, 1, 2. ® 

If a prisoner on mesne process gives 
a warrutit. of attorney, the rule 
that hb at^ney must be present • 
is not dbpensed with, thoi^^ two 
•* other 
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« 

b^Ma CQiitifedfjr jotiied in 
tiM ijiiBWQt. Fiwteirtnte Chtllaad 

Page 40 

« 

TTABBANT-OFFICER. 

< « 

J^tfATT, 1. 

f 

warranty* 

Rbs Bite* ovlExcHABex^ 1 . 

^ ui APtion «A ft warnaijr of an 
«.liorM, tti* Plaintiff ontst posi¬ 
tively prove that tlM Horse was un- 
•onna. Eaees v. Dixon, 343 


WASTE. 

Se$ CorTHotro, 1. 

1. if it is alleged that a close called 

^ A. Has been separated and in¬ 
closed from a waste for 30 year*;, 
to support the allegation, it is ne- 
•essafy to prove that every part of 


the close Has Hien so long in- 
cUwMid. Pago 156 

% Upon a plea of liberum fenemen- 
Inw, the Defendant has the choice 
to vribat parcels he will apply his 
ple&, and if the Plaintiff insists 
f. on a trespass in other parcels, he 
must nen ly assign. tb 

3) An encroachment doo not cease 
within ^61) ymxs to be part of the 
waste. Ilemkc v. Dwioh, th, 

9 ^ 

WITNESS. 

See Evjdekce, II. 

WRECK. 

The lord of a manor is not entitled 
to salvage for tolUng, against the 
consent of the owner, and pre¬ 
serving, parts of a sliip thrown 
on his manor, when the servants 
of the owner are there to take 
care of it for him. Sutton 
Ruck, 303 


EMI or THE iECCMTh VOoqME. 

a 


fj; T. Cterk»ll^ si, ^«An*t taMirs, Ltedm, 

• * 
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